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Bank Failures. Thesurprising failure of 
the National Bank of Illinois gives em—- 
phasis to what is said in the article con- 
tributed in our November number upon 
“Bank Audits and Bank Inspection,” 
for had a system, such as therein out- 
lined, been in operation in the National 
Bank of Illinois, or in any other bank, 
which has failed by reason of bad man- 
agement, injudicious loans, or worse 
still, fraudulent practices, the failure 
could not have occurred. The system 
described, is not a mere idle theory, but 
one which is actually in operation in 
many English and Canadian banks, as 
well as in the bank with which the 
writer of the article referred to, is con— 
nected. Every bank failure brings down 
upon the heads of all solvent, well-man- 
aged banks, much popular clamor and 
criticism, the general public, as well as 
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the newspaper writers who mould their 
opinion, being unable or unwilling to 
distinguish the good from the bad. A 
system of bank audit, such as has been 
described, would seem to be an insur- 
ance of solvency, and if more generally 
adopted, would render bank failures more 
of a rarity, and remove one potent cause 
of popular distrust of all banks, namely, 
the failure of the bad ones. Surely the 
popular antipathy to banks in general, so 
prevalent in some sections, and which 
makes difficult, if not impossible, neces- 
sary legislation in the joint interest of 
banks and public, can hardly be won- 
dered at, when day after day, the news- 
papers report some new failure or sus— 
pension, now of anational, then of a state 
bank. If there was in existence such a 
universal system of sound banking that 
bank failures would be of as rare oc- 
currence as earthquakes, there would be 
a much better feeling onthe part of the 
public towards the banks, and needed 
reforms would be more readily forth- 
‘coming. 


At our request, Mr. R. W. Smylie, 
who contributed the article “Bank Aud- 
itsand Bank Inspection” for the Novem- 
ber number, will prepare another article 
upon an‘ entirely different branch of 
banking, and one that is at present en- 


gaging considerable attention. This 
article, it is expected, will be ready in 
time for publication in the January num- 
ber. 
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Illinois checks One of the results of the 
as assignments of ‘ 
New York funds. failure of the National 
Bank of Illinois has been to raise ques- 
tions as to the rights of holders of 
checks of the Illinois bank upon its New 
York correspondents, to payment by the 
latter. Upon this point there has been 
some discussion and difference of opinion 
in New York financial circles; and by 
some it is contended that neither the 
bank examiner nor the comptroller of 
the currency is invested with the power 
to stop the payment by New York draw- 
ees of National Bank of Illinois drafts, 
issued before the bankruptcy was in con- 
templation. 
ois the delivery of a check or draft is an 
assignment to the holder of the fund 
therein called for, the argument is urged 


As under the law of Illin- 


that all holders of checks of the Na- 
tional Bank of Illinois, to whom deliv— 
ery thereof was made prior to the lat- 
ter’s suspension, became assignees for 
value of the amounts called for in the 
hands of the New York drawee and had 
a completed legal right, by assignment, 
to the money, which could not be af- 
fected by the subsequent failure of the 
Illinois bank—a right superior to that 
of the receiver of the assets of that insti- 
tution, and one which could not be de- 
feated by any stop order on behalf of 
the institution, by the government offi- 
cials. 
delivery was made, in the caseof mailed 
checks, the decisions of courts of several 
states are pointed to that the instant a 
letter is mailed, the contents thereof 
become the property of the party to 
whom the letter is addressed. 

If we assume that the transaction of 
issue and delivery of the checks is an ll- 
linois transaction, governed by Illinois 
law, there would be some force in the 
contention that the holders of the checks 
took, by valid assignment, title to the 


Asto the point of time when 
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amounts called for in the hands of the 
New York drawees, and had a right 
thereto superior to that of the receiver 
of the failed bank, and that they could 
recover the amounts from such New 
York drawees provided notice of the as 
signment was given before payment over 
of the money to the receiver, or other 
disposition made. 
for this contention, the very point in- 
volved been before the 
courts, and ruled upon adversely to the 
claim that Illinois checks on New York 


But unfortunately 


has already 


constitute an assignment of the funds in 
bank. 
discussion of 


In the face of positive decision, 
the matter as an open 
question would be useless. 

In the case of Abt v, The American 
Trust & Savings Bank,* decided by the 
supreme court of Illinois, January 1896, 
reported in B. L. J. of February last, 
the purchasers of drafts of Schaffner & 
Co. of Chicago on their New York cor- 
respondents which were not paid by 


reason of the intervening failure of 
Schaffner & Co. sought to recover the 
money from the assignee of Schaffner, 
to whom it had been paid over by the 
New York banks, on the ground that 
their drafts constituted prior assign—- 
ments of the fund The supreme court 
of Illinois said: 

‘It is settled law in this state that a 
check drawn for value by a depositor on 
a bank operates as an assignment pro 
tanto of the funds of the depositor on 
deposit in such bank in favor of the 
holder of the check, 

‘“‘But it was admitted 
and the decisions of the courts of New 


York show that the rule is otherwise in 


on the trial 


that state. 


*In our department of “Inquiries” reference is made 
to the decision of this case by the county court of 
Cook county, Ill. Thestatement there made that no 
decision has yet been made on appeal, is erroneous. 
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The assignee who is appellee here con- 
tends, that as the funds on which the 
drafts were drawn were in New York in 
the hands of the drawee there, the con- 
tract was to be performed in that state 
and must be governed by its laws, and 
that by such laws there was no assign- 
ment or transfer of the funds to the 
holder of the drafts, and therefore that 
appellant did not, upon taking up such 
drafts, have any more right to such 
funds than the other creditors of the in- 
solvent firm. In support of this con- 
Bank of America v. 
Banking Co. 114 Ill. 483, is cited. In 


tention, Indiana 
that case it was held that a check drawn 
in Indiana on a bank in Illinois, would 
operate to transfer the fund, on the 
ground that the law of the place where 
the contract was to be performed must 
govern, the law of Indiana being as in 
New York that checks do not operate to 
assign the deposit or a sufficient part 
thereof to pay them. 

“It is, however, insisted by appellants 
that as this is not a proceeding against 
the New York bank, but against the as- 
signee to compel delivery to them of 
such funds in the hands of the assignee 
in this state, the laws of New York have 
The case is doubtful 
But be that asit may we 


no application. 
on the facts. 
are of the opinion that the law is against 
the appellants. The drafts though drawn 
in this state were drawn on the New 
York bank and were payablethere, The 
contract was to be performed in New 
York and it must be presumed that 
upon a question of this character the 
parties contracted with reference to the 
laws of the state where the contract was 
to be performed, rather than with ref- 
erence to the laws of the state where 
the contract was made.”’ 

On the point that where a check or 
draft is drawn in one state upon a bank 


in another, its effect is governed by the 
law of the state where payable, the New 
York decisions agree with those of IIlin- 
ois. See Hibernia Nat. Bank v. La- 
combe, 84 N. Y. 367 wherein it is held 
that the rights of the parties to a check 
drawn in one state upon a bank in an- 
other, are to be governed by the laws of 
the place of payment. 

These decisions, therefore, would seem 
to be conclusive of the point involved, 
showing the law to be against the con- 
tention that holders of the checks of the 
Illinois bank on its New York corres- 
pondent, became assignees of the fund 
prior to the drawer's insolvency, and as 
such were entitled to payment by the 
New York drawees, notwithstanding the 
subsequent failure of the Illinois insti- 
tution, 





While under the law of 
New York a check on 
a bank does not operate 


Assignments of 
New York depos- 
its other than by 
check. 
as an assignment of its amount on de- 
posit, and the holder has no right of 
action thereon against the bank, unless 
the check has been accepted, it may be 
of interest to note that it is within the 
power of a depositor in a New York 
bank, to transfer either the whole,or any 
portion of his deposit, by other means, 
and that if the assignee can prove any 
valid assignment, even though verbal, 
the courts will enforce the claim of the 
assignee against the bank. The follow- 
ing decisions by New York courts will 
illustrate this: 

In Risley v. Phenix Bank, 83 N. Y. 
318, the holder of a check on a New 
York bank proved that on the day of its 
date and delivery, the depositor had 
verbally assigned the amount on deposit 
represented by the check to him, he 
having purchased the deposit for a val- 
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uable consideration, and the check was 
given merely as evidence of the deposit. 
After presentment of the check, and 
pending identification, the entire de- 
posit was attached. Payment of the 
check was then refused, and the deposit 
subsequently paid over by the bank to 
the attaching officer. While the holder 
was declared to have no right of action 
upon the check, the bank was held liable 
to him upon the verbal assignment. The 
court said: 


An assignment of an account may be 
made without writing or delivery of any 
written statement of the claim assigned 
SO as to vest in the assignee a right to 
proceed in his own name for the recov— 
ery of the debt, provided only that the 
assignment is founded on a valid con- 
sideration between the parties. * * * 
The claim that there can be no valid as- 
signment of a part of an entire debt or 
obligation, is opposed to the well-settled 
rule in this state. * * * The objec- 
tion is not tenable that as the contract 
actually made was reduced to writing, 
and is represented by the check, oral 
evidence is inadmissible to show that 
anything else was contemplated by the 
parties. The check was not a contract 
between the parties to this action; the 
giving of the check was consistent with 
the assignment of the debt against the 
Phenix Bank to the amount of the check, 
The fact that plaintiff became owner of 
the debt by assignment, contemporane- 
ously with the delivery of the check, 
imposed no new obligation on the Phenix 
Bank. That bank was not bound to 
give a written acceptance of the check, 
nor could it be made liable upon the check 
without a written acceptance. It was 
bound to account for the fund inits pos- 
session to the depositor or to his assignee 
and pay it over on demand of the owner. 


Another case is Coates v, First Nat. 
Bank of Emporia, 91 N. Y. 20, where a 
correspondence transaction was held to 
assign a deposit in a New York bank, 
and give the assignee a right thereto 


superior to an assignee for creditors « 
the depositor. Thecourt said: 


‘It seems to be well settled that 
mere check or draft does not operate a: 
an assignment or appropriation of thx 
drawer’s deposit in favor of the payee 
before acceptance by the bank, but the 
doctrine has not been extended beyond 
instruments of that character drawn in 
the ordinary form; nor to a transaction 
not restricted to the very terms of such 
paper, 

(The court then refers to the Risley 
case and continues:) There was in that 
case presentation of the check and de- 
mand of payment, before the adverse 
claim attached, and so, as the jury found 
notice of the transfer; but that question 
is unimportant here for the position of 
the plaintiff as a voluntary assignee for 
the benefit of creditors, is no better than 
that of his assignor, and it was not es- 
sential to a valid disposition of the claim 
that Donnell, Lawson and Co. (the New 
York bank of deposit) should have been 
apprised of it. The only object of no- 
tice is to put the debtor on his guard 
against dealing with the assignor on the 
belief that he still continued the owner 
of the debt.* 


In connection with the general sub- 
ject of assignments of deposit, we have 
thought these cases of sufficient interest 
to bring to the notice of our readers, 


Failures of banks, as 
well as of customers of 
banks, have happened of late with con- 
siderable frequency. Nearly every fail- 
ure generates some question of set-off. 
The insolvent cannot pay 100 cents, 
while he or it holds claims upon some 
solvent party, good for loocents. Some- 
times the demand held against the 
solvent party is not dneat the time 
of the failure; sometimes the debt 


Set off between 
bank and customer. 





See also Throop v, Smith, 110 N. Y. 83; Bank v. 
Clark, 134 N. Y. 398. 
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of the insolvent is not due. Important 
questions thus arise as to what relief, 
by way of set-off, the law will accord 
the solvent party so that he will not have 
to pay 100 cents upon his own debt, 
and receive only a dividend, in some 
cases very small, upon the insolvent’s 
debt due to him. The law upon the 
subject of the solvent party’s right of 
set off against the insolvent, especially 
where the debt of the insolvent to him 
is not due when the failure occurs, is 
very much in conflict among the differ- 
ent states. Elsewhere we have collected 
the decisions upon the subject, which, 
in view of the questions we are con- 
stantly receiving, we trust will prove of 
value to many readers. 


Indorsement of 


An illustration of the re- 
Draft. 


spective virtues of an in- 
dorsement in full, and a restrictive 
indorsement, is afforded by the decision 
of the New York court of Appeals in 
Hutchinson v. Manhattan Co, which we 
publish in this number. 

By a restrictive indorsement, such as 
‘for collection,’”’ the indorser retains the 
title to the paper indorsed, while the in- 
dorsee becomes a mere agent of the 
indorser to collect. Being only an agent, 
the courts have held that the indorsee is 
not responsible, as owner, for the genu- 
ineness of the paper collected; hence, as 
it is necessary that banks of payment 
have recourse upon the latter, clearing 
house rules have been established re- 
quiring either that paper be indorsed 
‘in full,” in which case the indorsee, 
being the apparent owner, would be re- 
sponsible for genuineness, or that, in 
case of a restrictive indorsement, the 
agent shall guarantee the genuineness 
of the paper. 

But in making an indorsement ‘‘in 


full,” the owner of the paper so indors- 
ing conveys, so far as the outside world 
is concerned, the title to the indorsee, 
and if the transfer is not for value but 
in reality for collection only, he takes all 
the risk of loss attendant upon entrust- 
ing the ownership of his negotiable pro- 
perty to another. 

In the case cited such a loss actually 
occurred. The owner of a draft on a 
bank in Massachusetts delivered it to a 
firm of private bankers in New York for 
collection. He, however, indorsed the 
draft ‘‘in full,” and the private bankers, 
so far as third parties were concerned, 
owned the draft. They deposited it in 
their bank, which had, by agreement, a 
lien upon their deposits and ‘‘securities” 
for any indebtedness, and the day after 
the deposit,the bank, which had previous- 
ly loaned them money, made a further 
loan, The bank, through its Massachu- 
setts agent, collected the draft the same 
day,the loan was made and later on that 
day after banking hours, the firm of pri- 
vate bankers made an assignment, The 
draft and its proceeds are adjudged the 
property of the bank in which it was de- 
posited by the private bankers, and the 
former owner without right thereto. The 
opinion of the court affords instructive 
reading. The court concludes its opin- 
ion with the remark: 


*‘The plaintiff made this result pos— 
sible by indorsing the draft generally to 
Patton & Co. when ordinary prudence 
dictated that he should have indorsed it 
for collection,”’ 


Banking in 


We have received the 3rd 
Kansas. 


biennial report of the 
Bank Commissioner of Kansas showing 
the condition of all state and private 
banks doing business in the state, and 
containing information and suggestions 
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‘concerning banking in the state. Dur- 
ing the two years covered by the report, 
nine state and two private banks have 
been placed in the hands of receivers, 
with liabilities aggregating about $600,- 
ooo, one half of which, however, has al- 
ready been paid, and the prospect is 
that the total loss to creditors will be 
less than 10 percent. A large major- 
ity of these failures are due entirely to 
misuse by officers of funds intrusted to 
the care of the bank, and in several in- 
stances embezzlement and all manner of 
frauds were committed, usually covered 
up either by false entries or by failure 
to enter many transactions upon the 
books of the bank. 

The Bank Commissioner is very se- 
vere in his strictures upon the boards of 
directors of the nine state banks who in 
every case are charged with being der- 
elict in their duty to stockholders and 
directors, and he condemns the practice 
indulged in by so many boards of direc- 


tors of absolutely neglecting to perform 
their sworn duty and points to the Kan- 
sas law which makes them individually 
liable. 


The present banking law of Kansas 
which provides for the supervision of 
state and private banks has now been in 
operation for over five years. At the 
time of its passage, such a system of 
state bank supervision was in its infancy, 
and many people doubted its wisdom. 
The experience of five years, the Com- 
missioner says, has demonstrated that 
the system is a great benefit to the 
public, as well as to the banks, and he 
states that with certain amendments to 
the law, which experience has proven 
are necessary, the banking department 
will be enabled to afford such protection 
to both depositors and stockholders as 
will prevent serious loss to either by 
reason of bank failures. The Commis- 
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sioner states the opinion “that where t; 
state assumes the supervision of any 
business, the public have a right to e: 
pect that such supervision shall be 
efficient and shall afford them reason. 
able protection.” 

Some of the defects in the present law 
as to which amendment is suggested, 
are as follows: 

No provision is made for the owner- 
ship of real estate by banks, Eacthi 
should be permitted to own a building 
suitable for its business, of the value,in- 
cludiag furniture and fixtures, of not to 
exceed one-third of the bank’s capital. 

The minimum capital at present is 
$5,000. This should be graduated ac- 
cording to the size of the town or city 
in which the bank is located. A bank 
with only $5,000 capital should not be 
permitted to transact business in a large 
town or city where it may securea large 
amount of deposits. The capital should 
correspond with the volume of business, 

No provision is made whereby a bank 
may reduce its capital. 

No provision is made for the reorgan- 
ization of national, 
banks. 

The powers and duties of 
bankers are not defined. 

The duties of the board of directors 
are not sufficiently defined. 


state or private 


private 


Banks should be prohibited from in- 
vesting in the stock of other banks or 
corporations. 

The reserve of all banks should be 
kept on hand in cash, or deposited at 
commercial centers, subject to draft, 
and deposits in small banks outside of 
the state should be prohibited. Several 
bad failures have been caused by keep- 
ing large deposits in small banks outside 
of the state in which the officers were 
interested. 

A penalty should be provided for vio- 
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lation of the section of the law prohib- 
iting excess loans. 

The officers of a bank should be pro- 
hibited from borrowing its funds except 
upon ample security, and subject to the 
same restriction as other borrowers. A 
majority of bank failures can be traced 
to misuse of its funds by the officers. 

No penalty is provided for transacting 
a banking business without authority 
from the banking department. 

The Commissioner has no power to 
revoke the authority of any bank under 
any circumstances. 

The Commissioner has no power to 
require a bank to make good an impair- 
ment of its capital; as aresult, a number 
of banks are showing a capital that does 
not exist. 

No power is vested in the Commis-— 
sioner to close a bank which keeps its 
reserve good, until its losses exceed its 
capital. This partakes of the nature of 
“locking the stable after the horse is 
stolen.” 

Upon taking possession of a bank,the 
Commissioner must immediately apply 
He 
should have power to place a suitable 
person in charge temporarily, for the 
purpose of arranging, if possible, for a 
settlement without the expense of a re- 
ceivership. 

Banks should be exempt from attach- 
ment and other legal process, whereby 
creditors may secure preference; When 
a bank fails, or is unable to meet the 
demands of its creditors, all its assets 
should be held for the benefit of its 
creditors, and its business wound up as 
provided in the banking law. 

Receivers of insolvent banks should 
be required to make reports to the Bank 
Commissioner, and such banks should 
also be subject to examination. 

The double liability of stockholders 


for the appointment of a receiver. 
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should be enforced by the receiver for 
the benefit of all creditors, and any col- 
lections on this account should be dis— 
tributed among the creditors pro rata. 
Individual creditors should be prohib- 
ited from collecting this liability, 

Insolvency, as applied to banks, should 
be defined by law. 

The total investments of a bank should 
at no time exceed three times its capital 
and surplus. In this manner creditors 
will be protected against serious loss, 
and any bank should be satisfied with 
investments amounting to three dollars 
for every dollar of its capital and sur- 
plus. 

Officers and stockholders should be 
restricted in the use of the bank’s funds, 
and officers should be subject to severe 
penalty for using funds in violation of 
the law. 

Bank officers should be prohibited 
from using the bank’s name or incurring 
any liability in any other manner than 
through the proper discharge of its 
business. 


Banks should be prohibited from bor- 
rowing money habitually, and should at 
no time be permitted to borrow an 
amount exceeding 50 per cent of its 
capital. And in no case should collat- 
eral in excess of the amount borrowed 
be given as security therefor. Much 
trouble has been occasioned by banks 
habitually borrowing large sums of 
money for the purpose of reloaning 
same, This practice is not in keeping 
with good business principles, is fraught 
with many dangers, and should be re- 
stricted. 

The examination fees provided by the 
present law are insufficient todefray the 
expense of the department. They should 
be increased sufficiently to make the de- 
partment self-sustaining, 
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Trust Estates in 


A very interestin am- 
Pennsylvania: y &P 


phlet has been publish- 
ed by Mr, William A. Way of Pittsburgh 
dealing with “Trust Estates in Pennsyl- 
vania” in which the writer sketches the 
main features of the Pennsylvania law 
relating to trust estates. He remarks 
the past vacillations of the courts in con- 
Struing trust instruments between the 
two principles, private. dominion and 
public policy, and notes the final settle- 
ment of conflict of decision in the state 
by the return of the courts to the posi- 
ition originaliy taken, that of sustaining 
all trust estates created for lawful pur- 
poses. The various purposes for which 
trusts will be upheld by the courts are sta- 
ted and classified, and the decisions appli- 
cabletoeach reviewed. In many instan- 
ces the decisions in the state are shown to 
be inconsistent and conflicting so that the 
lawyer finds the task of expounding trust 
instruments by nomeanseasy. Equally 
dangerous, the writer says, is the path 
when the attorney iscalled upon to pre- 
pare a deed or will limiting an estate in 
the form of some of these trusts. He 
may know what the law is now, but he 
does not know what it will be by the time 
the instrument comes up for construc— 
tion. Amid the inconsistencies, confus— 
ionand even direct conflict of decisions in 
Pennsylvania, the opinions of Chief Jus- 
tice Agnew are pointed to in refreshing 
contrast. Therein, says the writer, this 
subject is historically considered, clearly 
and logically expounded and the law de- 
finitely and concisely stated, so that the 
leading principles cannot be mistaken; 
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and if these could stand alone as the law 
the subject would be one of the most 
perspicuous instead of being one of the 
most complicated in the law of Pennsyl- 
vania. 

But notwithstanding all these in- 
consistencies and conflicts, the writer 
considers the Pennsylvania law on the 
subject of trust estates above the aver- 
age. Hesaysthat the Pennsylvania law 
of property curiously enough, has appar- 
ently, whenever the opportunity was 
offered, departed from English precedent 
and the examples of the sister states, in 
announcing new and independent princi- 
ples; that these have withstood the test 
of time and enable the Pennsylvania 
lawyer to point with pride to the anom- 
alous decisions of his state rather than to 
find excuses for their alleged inconsisten- 
cies. 


We desire to revise our 
editorial on page 672 of 
the November number. 
We there class Kansas with the states 
which hold that a collecting bank is not 
liable for its correspondent’s default, if 
duly selected. But the contrary has 
been held in the state and we invite the 
attention of our readers to a comparison 
of the decisions of the court of appeals 
of Kansas in Bank v. Craig, published 
in the Journal of February 1896, at page 
95, and Beach v. Moser, published in the 
November Journal at page 677. The 
opinion in the latter case seems hardly 
consistent with that of the former, 


Liability of col- 
lecting bank for 
correspondent’s 
default.—Kansas. 





SET OFF BETWEEN BANK AND CUSTOMER. 


SET-OFF BETWEEN BANK AND CUSTOMER IN CASES OF 
INSOLVENCY. 


Part I. 


Insolvency of Bank: Customer’s Right to have his Deposit Applied in Satisfaction 


of his Undue Note, Held by Bank. 


Part II. 


Insolvency of Customer: Can Bank Apply Customer’s Deposit upon his Unma- 


tured Note, which Bank Holds. 


Introductory. 

Whenever a mercantile or other con- 
cern, which carries an account with a 
bank, makes an assignment, and the 
bank holds notes or acceptances of the 
insolvent customer which are not yet 
due, the interesting and important ques- 
tion at once arises—Does the law entitle 
the bank to retain the deposit and apply 
it upon the notes it holds; or, has the 
bank no claim upon the deposit prior 
to the maturity of the notes, notwith- 
standing its customer’s insolvency, and 
will it be obliged to pay the balance 
Over to the assignee, receiver, or possi- 
blv a garnishing creditor who has antic- 
ipated the assignment, and, forits notes, 
simply share as a common creditor in the 
general distribution? 

Allied to this question is another, of 
equal importance, which arises where, 
not the customer, but the bank itself 
which holds his paper not yet due, be- 
comes insolvent, namely—Does the law 
entitle the customer to have his deposit 
applied towards payment of his unma- 
tured note, held by the bank; or not- 
withstanding the bank’s insolvency, will 
the customer be compelled to pay his 
note in full, when it matures, and for 
his deposit be entitled to dividends only? 

These questions frequently arise, and 
a statement of the law governing the 
rights of the bank and of the customer, 
respectively, will be interesting and use- 
ful. With regard to the customer's 
right to have his deposit applied upon 
his unmatured note held by the bank 


upon the bank’s insolvency, there is a 
substantial unanimity of decision affirm- 
ing this right. But with regard to the 
bank’s right, upon its customer’s insol- 
vency, to retain and apply the latter’s 
balance on deposit account upon his 
paper, not yet due, held by the bank, 
there isa conflict of decision between 
several of the states, some affirming, 
some denying the right. As this latter 
is a question of importance to banks in 
every state, and as the decisions upon it, 
in one state are of little importance to 
banks in another state, we have been at 
some pains, upon this branch of the sub- 
ject, to make our collection of the con- 
flicting decisions complete and up to 
date. 
PART I. 


Concerning the right of the customer of a bank, upon 
the latter’s insolvency, to have his deposit applied. 
in satisfaction of his undue note, held by the bank, 


The customers of a ‘bank to whom 
knowledge of this right of set off may 
be important are, broadly speaking, of 
two classes (1) the local depositors whose 
paper the bank holds, and (2) out-of- 
town banks who keep a deposit account 
and have rediscounted paper with the 
insolvent institution: this latter class, 
whenever the insolvent is a bank in one 
of the larger cities, forming no small 
proportion of the entire number. — 

The supreme court of the United 
States in Scott v. Armstrong, 146 U. S. 
499, decided December 1892, in a case 
growing out of the insolvency of the Fi- 
delity National Bank of Cincinnati, that 
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a customer of the bank who had bor- 
rowed money en his note and deposited 
the proceeds to his credit at the bank, 
was entitled, on the insolvency of the 
bank and appointment of a receiver be- 
fore the maturity of the note, to have 
the balance to his credit at the time of 
the insolvency, applied to the payment 
of his indebtedness on the note. The 
customer was declared to have an equit- 
able (but not a legal) right of set off by 
reason of the bank’s insolvency; and the 
allowance of this right was held, further— 
more, not to viotate the provisions of 
the national bank act which forbid pre- 
ferences by insolvent national banks. 

The right of set off by a bank cus- 
tomer is not only established as the law 
of the federal courts, but the courts of 
many states, also, adjudge it under like 
circumstances. 

In some cases the customer may be 
maker, and in other cases indorser on the 


unmatured paper held by the bank, to 
the satisfaction of which his deposit is 


sought to be applied. It would seem 
that the same right of set off in the cus- 
tomer exists, where he is indorser, as 
where maker. This point was considered 
in Yardley v. Clothier, U. S. Circuit 
Court of Appeals, E, D. Pennsylvania, 
decided in January, 1892 (49 Fed Rep. 
337) where a depositor in the insolvent 
Keystone National Bank of Philadelphia 
who had indorsed a note which was sub- 
sequently discounted by the bank, was 
held entitled to have his deposit set off 
against the note which matured after the 
insolvency of the bank. The court said: 

“We do not consider it important that 
the defendant’s obligation is that of an 
indorser simply. His undertaking was 
complete and his obligation absolute 
when he placed his name on the note. 
Nothing remained for him to do. His 
situation is similar to that of drawer of 
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a bill of exchange. The fact that he 
might be discharged by act of the ma- 
ker, or failure to protest and give notice, 
is unimportant.” . 

There are two iimitations of the cus- 
tomer’s right of set-off which must be 
noticed. One is that in order to author- 
ize a set-off by a customer, of his de- 
posit, against his unmatured paper, the 
paper must be held by the bank. If the 
paper, being negotiable, has been trans- 
ferred before maturity to a third person 
for a valuable consideration, it is no 
longer the property of the bank, and 
there is, of course, no basis for the set- 
off. This point is touched upon in the 
case of Yardley v. Clothier, supra, 
wherein the contingency is suggested of 
negotiation, even after the bank’s failure, 
by the receiver of the institution, 

The other limitation, is that the de- 
posit must be to the credit of the depos- 
itor at the time of the failure. The 
debtor of a bank cannot, upon learning 
of its failure, by hurrying around and 
purchasing the deposit balance or certifi- 
cate of deposit of another after that event 
acquire the right to have such assigned 
claim applied in satisfaction of his undue 
note. 

There are many decisions to this 
effect. See one recently rendered, else- 
where in this number. 


PART II. 
Concerning the right of a bank, upon its customer’s 


insolvency, to apply his deposit balance in satisfac- 
tion of his unmatured paper held by the bank. 
Preliminary to a review of the cases 
affirming or denying this right, a brief 
statement as to the law of set-off will be 
appropriate and contribute to a better 
understanding of the decisions. At early 
common law the crude forms in which 
justice was administered had not pro- 
gressed to the extent of permitting A, 
in an action against him by B, to set off 





SET OFF BETWEEN BANK AND CUSTOMER. 


adebt due by Bto him. A had to sue 
B in one action and Bto sue A in an- 
other. This led to the enactment of 
statutes allowing set-off, and to-day, in 
all the states, statutes of set-off exist, 
with varying provisions and limitations, 
but all based on the general idea of al- 
lowing A, in an action against him by 
B, to set off a demand of his own 
against A. 

Independently of, and ever prior to 
the statutes, that peculiar class of courts 
known as courts of equity, established 
to do justice where the courts of law 
failed, admitted a set off in the case of 
mutual dealings, where it appeared to 
have been the intention of the parties 
that one debt should be set against the 
other. But if the debts were not con- 
nected, the early courts of equity did 
not interfere. 

Approaching the situation where one 
demand is due, and the opposite de- 


mand not due, ordinarily, at law or by 
statute (there may be some exceptions) 
there can be no set off. But should one 
of the parties to a transaction become 


insolvent, the fact of his énsolvency is 
considered by the courts of some of the 
states as a sufficient ground for afford- 
ing equitable relief to the other, solvent, 
party, by allowing a set off between the 
two, of cross-demands, although one of 
them is not due, 

The equitable doctrine that insolvency 
raises a right of set off of cross demands 
though one is not due, has not been one 
of uniform growth and application in the 
several United States. Where the debt 
which is due is that of the insolvent 
party, and the unmatured obligation is 
that of the solvent party (the situation 
described in Part I of this article) the 
courts are quite uniform in allowing the 
latter the right’of set off, for he being 
debtor on the ‘unmatured debt, is ‘held 


728 


entitled to hasten the maturity of his 
own obligation if he so choose. But 
where the undue demand is the obliga— 
tion of the insolvent party (as where a 
customer of a bank fails and the latter 
holds his unmatured note) the courts in 
the different states are not at all agreed 
as to allowing the set off of the unma- 
tured paper. In some of the cases, the 
principle is declared that insolvency alone 
is a sufficient ground to entitle the op- 
posite party to an equitable set off of an 
unmatured obligation of the insolvent. 

In other cases, in states where a check 
operates as an assignment of the deposit 
to the payee, this same principle is re- 
cognized and is applied in favor of a 
bank holding an unmatured obligation 
of an insolvent depositor against the 
latter’s assignee for creditors or a gar- 
nishing creditor, each of whom is held 
to stand in the shoes of the insolvent 
and acquire no greater rights, but the 
bank’s right of set off is denied against 
holders for value of the insolvent’s out— 
standing checks, who are held to have 
a superior equity to that of the bank. 

Opposed to these cases which allow 
a set off of an unmatured demand in the 
event of the debtor’s insolvency, is 
another class of cases which refuse to 
recognize the principle that insolvency 
raises a right of equitable set off of an 
unmatured demand. 

In some the right of set off is refused 
as against an attaching creditor of the 
insolvent. In the greater number, the 
right is refused as against the insolvent’s 
assignee for benefit of creditors. The 
reason underlying this latter class of 
cases is that immediately upon the exe. 
cution of ap assignment an equity arises 
in favor of the general body of creditors 
to have the assets distributed ratably 
and without ‘preference, and that to 
gfant one creditor, ‘whose demand ‘was 
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not due at the date of the assignment, 
the right to offset it by a debt presently 
due from him to the assignee would be 
giving him a preference over other cred- 
itors by maturing his demand and thus 
changing the contract to their disadvan- 
tage. 

Under this conflict of authority, banks 
in some of the states have rights which 
are denied to banks by the courts in 
other states, in the event of the insol— 
vency of any of their customers. In this 
part of our article, we purpose to review 
the decisions which have been rendered 
in the different states and jurisdictions 
which have either upheld or denied the 
right of set off to the solvent holder of 
unmatured paper, against a debt duean 
4nsolvent party. 


Decisions upholding Bank’s Right of 
Set-off. 


THE FEDERAL COURTS, 


The principle that insolvency is a suf- 
ficient ground to raise a right of equit- 
-able set off of an unmatured demand 
against a debt due the insolvent, is rec- 
ognized by the supreme court of the 
United States. It was applied in the 
-case of Laclede Bank v. Schuler, 120 
U, S. 511, The case was one where the 
Laclede Bank of St. Louis was garnish- 
ed by a creditor of an insolvent cus— 
tomer. There was a deposit balance to 
the credit of the customer but the bank 
‘had applied this in satisfaction of 
notes of the customer which it held, 
some due, others not. The bank an- 
swered not indebted, and the answer 
was sustained. The court said: 

‘*‘While it may be true that in a suit 
-brought by Israel (customer) against 
the bank it could, in an ordinary ac— 
tion at law only make plea of set off of 
so much of Israel's debt to. the bank as 
ywas then due, it could by filing a. bill 
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in chancery in such case,alleging Israel's 


insolvency and that if it was compelled 
to pay its own debt to Israel, the debt 
which Israel owed it, but which was not 











due, would be los:, be relieved by a 
proper decree in equity,” and the court 
held that the bank, as garnishee, could 
set up this as a defense against the at- 
taching creditor, 

In a later case, Rolling Mill Co. v. 
Ore Co, 152 U. S. 596, Mr. Justice Jack- 
son referring to the above quoted lang- 
uage in the Schuler case, says: ‘‘The 
proposition it announces is supported 
by sound principle and authority.” 


GEORGIA, 


Georgia is one of the states whose 
supreme court supports the principle 
that ‘‘insolvency is of itself a sufficient 
ground for the application of equitable 
set off, even where the indebtedness on 
one side is not due.” In Georgia Seed 
Co. v, Talmadge, 96 Ga. 254; B.L. J. 
Nov. 1895, p. 636, a Georgia bank had 
money on deposit with a New York 
bank, and became indebted to the latter 
upon promissory notes. When the 
Georgia bank failed these notes were 
not due. The New York bank appro- 
priated the deposit of the Georgia bank 
towards the payment of the unmatured 
notes, and refused to pay holders of 
outstanding checks of the Georgia bank, 

The supreme court of Georgia upheld 
the action of the New York bank. It 
declared it was its right, upon the insol- 
vency of its customer, to appropriate 
the money on deposit, as far as it would 
go, to the satisfaction of the latter’s 
notes, although they had not become 
due. It also held the New York bank’s 
right to the deposit was superior to the 
claim of holders of outstanding checks 
of the insolvent issued before the fail- 





SET-OFF BETWEEN BANK AND CUSTOMER. 


ure, as under the law of Georgia a check 
until accepted by the drawee, does not 
operate as an assignment legal or equit- 
able of the deposit. 

This decision was rendered in a pro- 
ceeding in the State of Georgia, involv— 
ing the winding up of the insolvent bank 
wherein the New York bank intervened, 
and sought and was decreed the right to 
share pro rata with the other creditors 
for the balance due upon notes of the 
failed bank, after crediting thereon the 
amount of the deposit. It may be in- 
teresting to note that the law of New 
York, differing from Georgia, refuses 
the right of equitable set off of an un- 
matured demand against an insolvent 
customer; hence had the receiver of the 
Georgia bank brought suit for the 
deposit in the New York courts, he 
would have recovered the entire sum, 

The law of New York and of Georgia 
is similar in denying that a check is an 
assignment of the deposit, before ac— 
ceptance by the bank. 


IOWA, 


By decision rendered October 14, 1896, 
and reported in full in our present num- 
ber, the Supreme Court of Iowa hold 
that where the customer of a bank 
becomes insolvent, the bank may set off 
his debt to the bank, though not due, 
agains: the customer's deposit balance, 
and the bank’s right of set off is held 
superior to the claim to the deposit of 
holders of the insolvent customer’s 
checks issued before the assignment, 

This decision is similar in its effect to 
that of the Supreme Court of Georgia, 
but regarding the claim of the check- 
holders to the deposit, while tae law of 
Georgia is that a check is not an assign- 


ment, the law of Iowa, on the contrary, . 


is that the execution and delivery ot a 
check operates as an equitable assign- 
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ment to the payee of the amount drawn 
for, who has a right of action against 
the bank thereon. But notwithstanding 
this rule that a check constitutes an 
assignment, the Iowacourt declares that 
the holder of the check acquires thereby 
no greater right to the deposit than the 
customer himself had, and the bank’s 
equitable right of set off is not affected. 


MINNESOTA, 


In St Paul Trust Co v. Leck, 57 Minn. 
87, the Supreme court of Minnesota an- 
nounce the principle that the insolvency 
ofa party against whom a set off is 
claimed affords sufficient ground for the 
application of the doctrine of equitable 
set off, and the equitable powers of the 
court in such cases are not impaired by 
the fact that an assignment for the ben- 
efit of creditors has been made by the 
insolvent under the statutes of Minn— 
esota. 

The case in which this principle was 
applied was an action by the assignee of 
an insolvent bank against a debtor upon 
a note, and the latter sought tosetoff a 
time certificate of deposit of the bank, 
not yetdue. The set off was allowed. 


TENNESSEE. 


The supreme court of Tennessee in 
Nashville Trust Co. v. Bank, 91 Tenn, 
336, subscribe to the principle that in— 
solvency alone, of a debtor, affords suf- 
ficient ground for the application of the 
doctrine of equitable set off, even where 
the indebtedness on one side is not due, 
and that it makes no difference in which 
party’s favor isthe unmatured debt. 

In the case before the court a mercan- 
tile house made anassignment. Among 
its assets was a bank deposit of $5,200. 
They owed the bank $28.000 on un- 
matured notes, After the assignment 
the bank applied the deposit upon ‘uz 
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assignors’ notes, claiming payment in 
full to that extent, and pro rata on the 
Held, set off 


remainder of its debt. 
proper. 
Decision Upholding Bank’s Right of 


Set-off, except against Out- 
standing Checkhoilders. 


KENTUCKY, 


It was declared by the court of appeals 
in Kentucky Flour Co’s Assignee v. 
Merchants National Bank, 90 Ky. 225 
that where a party asserting a due debt 
becomes insolvent, this fact gives to the 
other party the right of equitable set off 
although the debt due by the insolvent 
had not matured. 

In that case, the Flour Co. made an 
assignment, having a deposit with the 
bank of $3.400 and owing the bank an 
unmatured debt to the extent of $30 —- 
ooo. The assignee sued to recover the 
deposit, and the bank claimed the right 
to credit iton the debt. The bank’s 
right of set off against the assignee is 
upheld, 

But this right of the bank to set 
off an unmatured debt against the de- 
posit is limited to claims by the deposit- 
or or his assignee for creditors. Ina later 
case, Merchants Nat Bank v. Robinson 
B. L. J. July 1895 p. 387, the Kentucky 
court of appeals decide that the bank 
is not entitled to appropriate the deposit 
for an unmatured debt of the depositor, 
as against the bona fide holders of the 
latter’s outstanding checks. 

The court says: ‘An assignee for the 
benefit of creditors occupies no better 
position than his assignor, and in a con- 
test between such assignee and a bank 
it was held that the bank might set off 
the debt due the assignor as a depositor, 
with an unmatured note due it from such 
assignor, but a different rule prevails 
when the contest is between the holder of 
a depositor’s check and the bank on which 
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itis drawn, * * * The law of this stai> 
is that an unmatured debt cannot be se 
off against a bona fide assignee for valu: 
of a demand due from the defendant to 
the assignor,” 

By comparing this decision, with tha: 
rendered in Iowa, the reader will get a 
good illustration of how the courts con- 
flict. In both Iowa and Kentucky, 
check is held an assignment of the de- 
posit to the payee before acceptance by 
the bank, and the courts of both states 
recognize the right of a bank, upon the 
insolvency of its customer, to set off his 
unmatured debt against the deposit. 
Yet, while in Iowa, this right of the bank 
exists, not only against the depositor or 
his assignee for the benefit of creditors, 
but also against the holders of his 
checks, on the ground that while the 
checks assign the deposit, they give the 
payee no greater rights against the bank 
than the insolvent customer had, Ken- 
tucky, on the other hand, limits the 
right of set off of the bank against the 
customer or his assignee for creditors, 
and denies it against the holders ot the 
insolvent’s outstanding checks. 

It is sufficient to simply note the dif- 
ference in these decisions, 


ILLINOIS, 


The law of Illinois seems to be simi- 
lar to that of Kentucky, concerning the 
banker's right of set off in the event of 
its depositor’s insolvency. In Fourth 
Nat. Bank v. City Nat. Bank, 68 IIl. 
398, the check uf a depositor was pre- 
sented for payment on October 17th,but 
was refused payment, the bank seeking 
to retain the deposit as against the de- 
positor’s note, due October 28th, on the 
ground of the latter’s insolvency. Under 
the law of Illinois a check operates as 
an equitable assignment of the deposit- 
or’s money to the holder. The court 
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held that the bank’s right toan equitable 
set off might be conceded if no third 
party was in the way; but here there 
was a third party, the checkholder, 
whose right to the money was fixed on 
the 17th of October, the day the check 
was presented and payment demanded, 
The bank’s equitable right of set off was 
held to have no foundation in law or jus- 
tice as against a checkholder for value, 
who had a superior right to the deposit 
which was fixed by presenting his check 
before the note became due. 

As to the depositor himself, or his as- 
signee for the benefit of creditors, or an 
attaching creditor who acquires no 
higher or better rights than his debtor 
(Samuel v. Agnew, 8o Ill. 553) it is to 
be inferred the bank's equitable right to 
the deposit, based on its depositor’s 
insolvency owing it an unmatured de- 
mand, is superior; but the holders for 
value of all outstanding checks of the 
insolvent depositor, who present them 
for payment before the maturity of his 
obligation, have aright to the deposit 
superior to that of the bank, claiming it 
for an unmatured demand. 


Decisions Denying Bank’s Right of 
Set-off. 


NEW YORK, 


In New York, there have been many 
conflicting decisions in the past, but the 
law is now settled against the right of a 
solvent party to set off an unmatured 
demand against a claim by the assignee 
of the insolvent. In Fera v. Wickham, 
135 N. Y. 223, the court of appeals, 
speaking through Gray, J., says: 

“I think the principle to which we 
should adhere is this: When a party 
asks to have set off against a demand 
upon him by an assignee for the benefit 
of creditors, a claim against the insol- 
vent estate, it will be allowed provided 
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his was a claim upon the estate when 
the assignment was made; upon the 
ground that, by reason of the existence 
of cross-demands at the time of the 
assignment, which were due (or might 
have become due at the creditor's elec- 
tion) an equitable adjustment by set off 
is made without interfering with the 
equities of others. But after the estate 
has passed to an assignee upon a trust 
to hold for and to distribute among 
creditors, the former and natural equity 
disappears in superior equities vesting 
in the general body of creditors. They 
are then interested in having equality of 
distribution, and if a creditor who,when 
the assignment was made, had no right 
to any offset, may be allowed it after- 
wards, he gains a preference. By the 
intervention of the rights of third per- 
sons, under the assignment, the equities 
change with the change in the situation 
of the original parties; to the misfor— 
tune of the creditor holding the demand 
against the insolvent estate, but, never— 
theless in accordance with equitable 
principles as I deduce them from ‘the 
decisions.” 
PENNSYLVANIA. 


The supreme court of Pennsylvania, 
in 1882, in Manufacturers’ Nat. Bank v. 


Jones, reported 2 Pennypacker, 377, 
held that a bank has no lien on money 
standing to the credit of one of its de- 
positors for the amount of a note of such 
depositor, discounted by the bank, but 
which has not matured; and that the 
mere insolvency of the depositor inter- 
vening cannot affect the question so as 
to give the bank the right to set off the 
unmatured paper of the insolvent de- 
positor as against a creditor attaching 
the fund. 

In the year 1888, in Chipman v. Ninth 
National Bank, 120 Pa. St. 86, an ac 
tion by the assignee for the benefit of 
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creditors to recover from a bank a bal- 
ance to the credit and subject to the 
check of the assignor, at the date of the 
assignment, the same court held that the 
bank could not set off notes or drafts 
indorsed by and discounted by the as- 
signor before, but maturing after, the 
assignment. 
ALABAMA, 

In Birmingham Nat. Bank v, Mayer, 
supreme court of Alabama, Nov. 27, 
1894 (B. L. J, May 1895, p. 265) where 
a national bank was summoned as gar- 
nishee by a creditor of one of its insol- 
vent depositors, the bank answered that 
it had paid the depositor’s claim by giv- 
ing him credit for the amount of his de- 
posit on a note he owed the bank, before 
the garnishment was levied. The note 
was not due at the time of this appropri- 
ation of the deposit, nor was it due 
when the writ of garnishment was levied. 
The court refused to allow the set off, 


and gave judgment against the garnishee 


for the amount of the deposit. The 
court said: 

‘It is well settled, at leastat law, that 
a bank has no power or authority to 
thus appropriate the amount it owes a 
depositor to an immatured debt the de- 
positor owes it, and this though the de- 
positor be insolvent. Of course,such ap- 
propriation may be made upon the de- 
positor’s direction, or being made with- 
out his consent, he may ratify it, provided 
the rights of third parties have not inter- 
vened, and ratification may be inferred 
from acquiescence in the appropriation 
after coming to aknowledgeofit. But 
there is no evidence here of direction, 
direct ratification, or ratification by ac- 
quiescence. The attempted appropri- 
ation and payment was entirely abor-— 
tive.” 
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WISCONSIN. 


The Supreme court of Wisconsin in 
Oatman v. Batavian Bank, 77 Wis. 501 
hold that a bank cannot set off, against 
a deposit to the credit of an assignor for 
the benefit of creditors, a note held by 
it against him, but not due at the time 
of theassignment. The court said: 

*‘There might be special equities grow- 
ing out of the transaction itself through 
fraud or matters of trust, that might 
make an exception in favor of a bank, 
but mere insolvency of the debtor is no 
ground forsuch an exception; and if the 
insolvent debtor has made an assignment 
for the benefit of his creditors, the reason 
is strong the other way.” 


MISSOURI. 


In Kortjohn v, National Bank, 63 Mo. 
App. 166, decided in October, 1895, a 
depositor assigned for the benefit of 
creditors. In a suit by his assignee 
against the bank, for the deposit, held, 
that a debt of the assignor to the bank 
but not due at the time of the assign- 
ment, could not be set off against the 
claim to the deposit. acquired by the 
assignee. 

The court referred to the conflict of 
authority upon this subject, and based 
its decision upon the ruling of the su- 
preme court of Missouri in Huse v. 
Ames, 104 Mo. gt wherein the right of 
equitable set off was denied. 

See also Boatmen’s Sav. Bank case, 11 
Mo. App. 292, holding that where, at 
the time the check is presented, there 
are funds on deposit sufficient to meet 
it, the bank cannot refuse payment and 
hold the deposit for the purpose of in- 
demnifying itself against a possible loss 
upon unmatured commercial paper of 
the customer, discounted by the bank. 
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WHAT SHALL BE OUR FUTURE CURRENCY? 


Editor Banking Law Journal: 

Though the province of your Journal 
is more especially to deal with the law 
as it 7s, rather than what it should be, a 
few words about ‘‘what shall be our fu- 
ture currency,” may not be at this time 
inappropriate. 

Fifteen years ago, at the Niagara 
Falls Convention of the American Bank- 
ers’ Association, and before the Act ex- 
tending the corporate existence of na- 
tional banks, this question (in view of 


the prospective lack of government 


bonds for the security of national bank 
notes) was discussed, and even then,— 
five years before the insiduous silver 
certificate act was passed—was a matter 
of grave consideration. 

Since that time, we have been yield- 
ing step by step to the advance of the 


silver advocates, until the crisis had to 
be squarely met at the polls, as it was in 
November last, and we earnestly hope 
that the idea of placing this country 
upon a silver basis of money has, for a 
long time to come, become settled; at 
least until some international agreement 
can be, if ever, consummated; and 
again the paramount question now is, 
‘*What shall be our future currency?” 
Fifteen years ago, the seven hundred 
millions of paper money of the country 
was about equally issued by the govern- 
ment and the banks, until now there is 
more than four hundred and ninety- 
three millions of government paper cur- 
rency against one hundred and ninety- 
six millions of that issued by banks, this 
branch of the banking business hav—- 
ing been so enlarged by government 
that while the “parity” of gold and sil- 
ver is maintained, the redemption of 


government paper has become a matter 
of great embarrassment and cost—fully 
five-sevenths of the paper circulation 
falling upon the treasury to redeem. 

At the Niagara convention it was as— 
serted, and by the writer still believed, 
that it the paper money of the country 
could be kept about evenly balanced be- 
tween the government and the banks, 
the brunt of redemption, in case of a 
sudden demand for money, a crisis or 
panic, would have to be born by the 
banks—not the government. Banks 
can be forced to pay their notes, the gov- 
ernment cannot, No argument is need- 
ed to prove that national bank notes are 
as much better thaa any issued by gov— 
ernment, as the additional security of 
ten per cent. margin, five per cent. re- 
demption fund, the responsibility of the 
corporate bank and its individual stock— 
holders are in excess of the government 
bond, deposited for collateral. 

A mistaken impression prevails that 
the government saves all the interest 
between that of the bank and its floating 
currency, but all intelligent financiers, 
together with the recent statement of 
the comptroller of the currency, clearly 
disprove it, Very much of the embar- 
rassment of the treasury would be dis- 
pelled were its banking business grad- 
ually abandoned, 

If Congress would lay aside party 
catering to an ill-founded prejudice,and 
authorize the issue of a low-rated inter- 
est fifty-year bond, irredeemable before 
maturity, to be used in the redemption 
of its outstanding paper currency, such 
bonds would be taken not only by banks, 
as a basis for circulating notes, but as 
an investment by many trusts, estates, 
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charitable and other endowment funds, 
where the rate of interest is less consid- 
ered than the permanency of the invest- 
ment, they would take up outstanding 
—higher interest-bearing—bondsas they 
mature, and thus eventually fund its 
debt as an honorable and just business 
transaction, 

Owing to the biased judgment of many 
against national banks,state banks might 
be allowed circulation the same as na- 
tional banks, and the present tax be re- 
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moved, provided that such circulation be 
issued under the same restrictions, reg— 
ulations and laws, that govern nationa! 
banks—supervised and governed in re- 
spect to circulation only, butin no other 
manner under federal control. 

Some such practical course would, in 
due time, place us upon a sound finan- 
cial basis, such as the continual tinker- 
ing of laws on the subject never will. 

N, B. VAN SLYKE. 

Madison, Wis., December, 1896. 


WHY THE ILLINOIS NATIONAL FAILED. 


(Chicago Tribune, December 22, 1896.) 


The failure of the Illinois National, 
unexpected and bad as it is, should ex- 
cite no feeling of distrust as to the 
soundness of other Chicago banks, The 
Illinois National has come to grief sole- 
ly because of inexcusably bad banking. 


The causes which ruined it do not ob- 
tain in the other financial institutions of 
this city. They have been managed 
prudently and cautiously and will be 
unaffected by what has happened, 

In the words of Comptrolier Eckels: 


The failure of the National Bank of 
Illinois is due to injurious, reckless, and 
imprudent methods followed by the 
officers and not checked by the direct- 
ors, though their attention had been in- 
dividually called to the same and over 
their individual signatures they had 
promised to remedy the weak points 
in the bank’s condition. 


The president of the bank was in 
feeble health and not so prudent as he 
had been in his younger days. The 
Second Vice-President was over-san— 
guine and was unmindful of some of the 
provisions of the national bank act. 
When these conditions exist, whether in 


Chicago or in any other city, a failure is 
inevitable, 

The bad assets of the bursted bank 
foot up $4,543,000. There may be 
realized on them in the course of time 
$1,425,000. The heaviest single item 
consists of 2,050 bonds of the Calumet 
Electric railroad on which the bank 
advanced $2,475,000. This is in viola- 
tion of the statute, which provides that 
the total liabilities of any corporation, 
company or firm, for money borrowed, 
shall not exceed one-tenth part of the 
capital stock, which, in the case of the 
National Bank of Illinois, was a million 
dollars. 

These Calumet Electric bonds are not 
worth their face. They never were, 
They may be disposed of in the future 
for 50 cents on the dollar, or $1,425,000. 
In that event the bank will be a loser by 
its loans on them $1,050,000, or $50,000 
more than its capital stock. 

It appears from the statement of the 
Comptroller of the Currency that this 
irregular transaction on the part of the 
bank was hidden from the government 
examiner. A part of the holdings of 
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Calumet Electric securities were not 
made to appear on the books, but were 
concealed in another account. 

Had there been no World’s Fair the 
bank would not have been caught in 
this disastrous speculation. But for 
that fair the Calumet Electric would not 
have been organized. Nobody would 
have dreamed of investing money in 
such an enterprise. 

The bank has lost through E, S. 
Dreyer & Co., one of the partners in 
the concern being a son-in-law of Presi- 
dent Schneider, half a million dollars. 
Through Weiss, the brewer,another son- 
in-law, it has lost another half million. 
Thus the fondness of an aged and feeble 
bank president for his family has cost 
the stockholders a million, 

The sum of $250,000 loaned to the 
contracting firm of Angus & Gindele 
is considered a dead loss. There are 
other bad debts contracted while the 
bank was paying a yearly dividend of 12 
per cent. which foot up $818,000. 

So the bad debt account stands: 


Angus & Gindele 
Other bad debts 


$3,118,000 
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By the last statement the capital stock, 
surplus, and undivided profits amounted 
to $2,315,000, or a million dollars less 
than the shortage, In order that the 
depositors may be paid in full that mil- 
lion must be raised. It will have to be 
done by assessing the stockholders, who 
are good for the amount, 

Not so very long ago the stock of the 
National of Illinois sold for $240 ashare. 
The present holders could have sold out 
at that price. Now they may have to 
pay over a hundred dollars on each 
share. A person who owned $10,000 in 
the stock of that bank would have been 
justified a few days ago in saying it was 
worth $25,000. To day it is worth $10,- 
000 less than nothing. 

The destructiveness of bad banking 
never was more fully exemplified. A 
president who was weak and irresolute, 
a vice-president who was wildly reckless 
and sanguine, and a board of directors 
which seems to have exercised no pow- 
ers of direction, have managed between 
them to get rid of over three million 
dollars, Happily the other Chicago 
banks are in the hands of men who know 
what real banking is. They are, as a 
rule, men of judgment and _ integ- 
rity. 


THE NEW YORK CLEARING HOUSE, 


The Annual Fee for Non-Members, 


At ameetimg of the members of the 
New York Clearing House Association 
recently held, it was decided to raise the 
annual fee for non-members to $300, 
Fora number of yearsnon members have 


been paying $200 a year. Under the 


new rule adopted, 77 banks which 
are non-members of the association, but 
which are represented in the association 
by other banks, will pay the $100 a year 
increase. The new rule is to take effect 
on January 1, 1897. 
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CHECKS TO FICTITIOUS PAYEES. 


Supplementary to article on this subject in BANKING Law JOURNAL for August 1896. 


An interesting case has recently been 
decided in England which we think will 
be of interest to our readers in connec— 
tion with the article that we published 
August last, showing the conflict of de- 
cision in the United States on the ques 
tion—who must bear the loss where a 
customer of a bank, by the false repre- 
sentations of another, is induced to 
draw his check payable to a person 
whom he supposes to be real, no such 
person in fact existing, and the check is 
subsequently paid by the bank or nego- 
tiated to an innocent third party. The 
proposition which we maintained in that 
article was that the customer was the 
one most to blame and should bear the 
loss rather than his banker, or an inno- 
cent purchaser of the forged check, and 
that the true rule of law which should 
be adopted by the ‘courts to apply to 
such a transaction was one construing 
such a check as payable to bearer. 

In England, the rule that where the 
payee is fictitious or non-existing, the 
check is payable to bearer, is established 
by statute, and is applied by the courts 
to govern such transactions In thecase 
which has now arisen, this rule is ap- 
plied in favor of a purchaser of a large 
number of checks which the drawer 
made payable to a non-existing payee, in 
belief that he was a real person, and 
which the person who deceived the 
drawer indorsed in that name and passed 
away for value. The drawer of the 
checks is held liable on them to the 
purchaser, and such purchaser who had 
collected the checks from the bank, not 
obliged to refund the amount to the 
drawer, 


The chief value to be derived from a 
publication of the report of this case is 
not so much inthe rule of law applied 
which is now settled in England, as in 
the facts of the case itself, which disclose 
a system ot carrying on a real estate 
business in London of such laxity, as to 
permit the successful perpetration of a 
series of frauds and forgeries by one of 
the component parts of the ‘‘system,” 
covering a period of over eight years. 

Following is a statement of the facts: 

Messrs Clutton and Co. of London 
were land agents, and managed, among 
other estates, those of the Ecclesiastical 
Commissioners, with whom their trans- 
actions amounted to as much as £700, 
coo a year. They had a clerk named 
John Piper who managed to carry on a 
system of fraud in their office by which, 
in the course of eight years, he obtained 
640 checks amounting to over £18,000 
drawn by Clutton and Co. to the order 
of non-existing persons for work never 
executed and for goods which were 
never supplied. These checks he stole 
and indorsed in the name of the non-ex- 
isting payee. The whole of these checks 
were in due course paid by the bankers 
of Clutton and Co. and allowed in ac- 
count by the Ecclesiastical Commission- 
ers. 

A statement of the course of business 
at the office of Clutton and Co. will show 
what rendered the commission of this 
fraud possible. 

All letters received at the office were 
opened by a secretary, When he re- 
ceived an account of work done or goods 
supplied an estate which they managed, 
he passed it on to the account depart- 
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ment, where it was sent on for verifica- 
tion to the management department. It 
was there examined by the person who 
looked after that particular estate and, 
if found in order, initialled by him and 
taken back to the account department, 
where a certificate of the nature and 
amount of the bill, together with the 
name of the estate to which it was 
charged, was prepared by a clerk and 
initialled by the head of the department. 
This certificate was then laid before the 
cashier, who drew outa check according- 
ly, payable to order, which was then sub- 
mitted to one of the principals who sign- 
ed it. 

The signed check was then sent back 
to the account department, together with 
the certificate, whence it was, with the 
bill, posted to the payee, The day's 
certificates were handed to the head of 
the account department and when the 
receipted account came back from the 
customer it was,together with its corres- 
ponding certificate, placed amongst the 
vouchers relating to the same estate. 
In the meantime it would lie upon the 
table of the head of the account depart— 
ment, and be accessible to the persons 
employed in that department. 

Once a year, in the case of the Ec— 
clesiastical Commissioners, the books 
were made up and an account struck; 
the various payments being entered ‘‘as 
per voucher 3349,” or whatever the 
voucher might be, and the account and 
vouchers were put in order for audit. 

Piper was a clerk in the account de- 
partment, and was the clerk who ar- 
ranged and checked the vouchers for 
the annual audit. He made a careful 
study of the weak points, both of the 
system of the business and of the mar— 
ner in which it was carried out. He 
observed that an account on first pass- 
ing through the account department, on 
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its way to the management department, 
was not recorded, and that, after it had 
been verified and initialed in the latter 
department, neither it, nor the check 
drawn against it, ever passed back into 
the management department, nor was 
the receipted account, when returned, 
taken into that department, He ob- 
served, also, that the certificate which 
which wes prepared in the account de- 
partment and initialed by the chief 
clerk therein, was never compared with 
the account, and that the principal who 
signed the checks had no personal 
knowledge of the persons who were em- 
ployed to do work on the numerous es- 
states of the Ecclesiastical Commission- 
ers, nor even of their names. He ob- 
served, also, that when the certificate 
and check were returned to the account 
department, it was possible for him to 
obtain possession of them without being 
detected, and that the certificates were 


so kept that he could get at them and 
abstract at pleasure any particular one 
that it was necessary for him to with- 


draw from observation; and further, 
that as the receipted account never went 
back to the management department, 
and its passage before payment through 
the account department was never re- 
corded, the fact that no receipt ever 
came to hand in respect of any supposed 
account for which a check had been 
drawn, would escape notice. 

It appeared to be nobody’s business to 
see that there was a voucher for money 
paid, and he was, in fact, able to pos- 
sess himself of the proceeds of 640 
checks for which no accounts had, in 
fact, ever been rendered, and no re- 
ceipts either taken or received. He 
simply forged the certificate for the 
cashier, and subsequently stole the 
checks and their corresponding certifi- 
cates from the account department and 
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disposed of the checks. Piper would 
however, necessarily have been detected 
if he had not been able to satisfy the 
audit of the Ecclesiastical Commission- 
ers; so he forged a voucher correspond- 
ing with the amount of each check, 
consisting of a bill supposed to be ren- 
dered by a tradesman or workman, real 
or fictitious, to a real tenant of one of 
the estates of the Ecclesiastical Commis- 
‘sioners, for work supposed to have been 
done on that estate. These he put 
amongst the genuine vouchers, and 
‘when the audit was at hand he num- 
bered them with their proper numbers. 
In the accounts rendered to the Eccles- 
iastical Commissioners the payments 
were numbered and described as being 


*‘as per voucher No. (so andso.)” The 
numbers of the vouchers were inserted 
in the account to be rendered to the 
Ecclesiastical Commissioners either by 
Piper himself, or by some one who took 
them from the vouchers themselves after 
Piper had placed them in order and 


duly numbered them, and who knew 
nothing of the business of the estates. 
There was thus in the audit no compar- 
ison of the vouchers with the checks or 


certificates. Most of the forged certi- 
ficates were upon discovery of the frauds 
-and the arrest of Piper, found in Piper's 
house, and there was no necessary cor- 
respondence either as to the subject 
matter of the supposed transaction or as 
to the name of the person supposed to 
be entitled to payment, or in short, in 
anything save amount, between the cer- 
tificate and the forged voucher for the 
samesum, The name selected by Piper 
‘for the payee of the checks was ‘‘George 
Brett.” He forged certificates of the 
kind described, of which the following 
may be given as an example: 


“Timber account, Frindsbury, etc. 
Pay Mr. George Brett, planting Norway maple, 
435178. (under E. C. authority.) 


J. F., 3—3—90.” 
The initials ‘J. F.” meant ‘‘James 
Frewer,” the head of the account de- 
partment. At the trial Mr. Frewer was 
mot called, but it was stated and accept- 
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ed that he would not have been able to 
say whether these initials were in his 
handwriting or forgeries; which made 
it clear that the only person who check- 
ed the certificates knew nothing about 
the estate or the work done. 

No planting was in fact done at 
Frindsbury Farm and no authority was 
ever given for it by the Ecclesiastical 
Commissioners. When the time came 
for preparing for the audit, the voucher 
which Piper forged was as follows: 


Ecclesiastical Commissioners to George Brett, Feb. 
12, 1890: 


6,500 larch plants at 6s. 6d. ahundred 
bive men and boys making holes forsame 
and planting as agreed tor 


to 4S. 6d. 
Nine loads best manure at ros 


It was indorsed: 
“Lady Day, 1890, account voucher No. 3349.”” 


Here, as in many other instances, 
‘‘George Brett’s” name was used in the 
voucher. 

Nearly 100 of the 640 checks so 
forged, were passed away to one Atten- 
borough, a pawnbroker and jeweller, 
carrying on business in Fleet Street, 
who took them in good faith and gave 
value for them, and chese checks were 
then paid by the bankers of Clutton & 
Co, to the bankers of Attenborough. 

The present action was brought by 
Clutton & Co. against Attenborough to 
recover the proceeds of these checks, as 
money paid under a mistake of fact 
which Attenborough had no right to 
retain, The action was tried in the 
Queens Bench Division of the High 
Court ot Justice before Wills, J., with- 
out a jury, and a judgment was rendered 
for the defendant. Clutton & Co. car- 
ried the case to the court of appeal, and 
the judgment has been affirmed. (See 
L. R. 2 Q B. 707). 

The checks were construed as payable 
to bearer, under the English statute,and 
as the drawers would have been liable 
thereon to any bona.fide holder to whom 
they came for value, the defendant, At- 
tenborough, was adjudged entitled to 
the amounts which he had received 
thereon, 





CREDIT INSTRUMENTS, 


THE PROPORTION IN WHICH CREDIT INSTRUMENTS SATISFY THE DEMAND FOR CURRENCY. 


(From report of James H. Eckels, Comptroller of the Currency, tosecond session of 54th Congress, Dec. 1896.) 


What conclusion is finally to be 
reached as to the true proportion of the 
demand for an exchange medium which 
is met by the use of credit instruments? 
First, the returns for mercantile business 
must be considered. The average per 
cent. of retail trade transacted by means 
of credit instruments, it is seen, is 67, 
according to the face of the returns; 
that 40 per cent. is as low as could in 
reason be claimed to be correct, and that 
55 percent. is, all things considered, 
probably about accurate. 

There seems no reason to think that 
the per cent. of checks shown by the re- 
turns for wholesale payments needs to 
be diminished by any allowances. That 
per cent. isgs. If the returns for the 
retail and wholesale business are com- 
bined, 87 is had as the average per cent. 
of the deposits of the merchants of both 
classes in the form of credit instruments. 
If the retail business is taken at 40, and 
weights the per cents of the two classes 
of trade according to their total returns, 
we get 79 as the average per cent. If 
the retail average is taken at 55, the 
similarly weighted average for both 
kinds of business is 83, If each kind of 
business is regarded as of equal impor- 
tance, the averages are: With retail 
trade at 40 percent., 68; with retail 
trade at 55 percent., 75. 

It is therefore not unreasonable to as- 
sume that 75 is a net figure at which to 
rest as the per cent. of both retail and 
wholesale business which is done by 
credit-paper exchange, 

What influence should the third class 
of check users have in determining the 
final proportion of credit instruments in 


the exchange medium? Some writers 
argue that the checks due to speculative 
transactions should be ruled out of the 
count. “If all these receipts represent- 
ed legitimate business,” wrote the comp- 
troller in 1881, ‘‘the means for merchan- 
dising and manufacturing would be most 
abundant.” Speculative transactions 
occur in the business of wholesale deal- 
ers; but the speculation which it is 
claimed should be thrown out of the cal- 
culation is, perhaps, transactions in 
stocks. The payments, however, for 
stock transactions, cannot be regarded 
otherwise than as constituting a real 
part of the demand for an exchange me- 
dium, and so influence the amount need- 
ed; speculative transactions of othe 

kinds exert an influence on prices, and 
also influence that demand. 

The real question of importance is as 
to the per cent of the total currency de- 
mand which is satisfied by means of 
credit instruments. It would seem, 
therefore, that in seeking to determine 
what amount or per cent. of money of 
account is dispensed with because of the 
use of credit instruments, the means of 
payment in speculative transactions may 
not be ignored, even when they are 
purely stock speculations. If, however, 
they are thrown out, what is left? The 
comptroller, in 1881, estimated that of 
the $165,000,000 checks and drafts re- 
ceived by the banks of New York city 
on September 17 of that year, three- 
sevenths represented stock transactions. 
If even one-half of the total stock trans- 
actions of ‘‘all other’’ depositors, as rep- 
resenting speculations in stocks, is de- 
ducted, and assume that they are all paid 
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for by checks, $200,0c0,000 is left fer 
the total business deposits, of which 
$180,000,000 was in checks. This is go 
per cent. 

Heretofore, in this report, it has been 
assumed that the figures obtained from 
retail trade are within $9,000,000 of the 
total retail business for the day, and 
that the checks used in performing this 
business formed about 53 per cent. of the 
whole medium of payment. It hasbeen 
estimated that the total amount of checks 
passing through the New York clearing 
house is about 70 per cent. of the whole 
number drawn. Of course, the percent- 
age will be much lower for the country 
as a whole. If it is assumed that it is 30 
per cent. for the country as a whole,and 
there are added to the figures returned 
by the banks for the various kinks of de- 
posits amounts representing 30 per cent. 
of the returns in checks, after rejecting 
$100,000,000 for stock transactions, 85 
per cent, is left as a result. This is 
probably not far out of the way as rep- 
resenting the per cent. of the business 
of the country which is paid for by means 
of checks, drafts and other credit instru- 
ments. This method, of course, is arbi- 
trary, but is probably as reliable as any 
other that could be assumed. 

It may safely be concluded, therefore, 
that at least 80 per cent. is a reasonable 
estimate from all the data presented. 

The subject may be looked at in still 
another way. If it is assumed that the 
volume of business is constant for a brief 
period, and if it is supposed that this 
volume may be taken to represent the 
total money demand, then the amount 
of the medium of exchange necessary 
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for the country would be approximate! 

the sum of these quantities. The am- 
ount of money actually used to make 
exchanges in a given period, as a week 
divided by the velocity of circulation; 
the amount of credit instruments used 
in payments in the same period, divided 
by their velocity of circulation; the am- 
ount of money needed as a reserve for 
the credit operations. Each one of these 
is very difficult todetermine. The ques- 
tion of the velocity of circulation, espe- 
cially, is a problem on which there is 
very little definite information. If, how- 
ever, satisfactory information were avail- 
able, it would now be less difficult to 
deal with the ‘‘quantity of money” ques- 
tion than ever before. 

The general result of this discussion 
is very strongly to emphasize the impor- 
tance of the part played by credit in- 
struments of exchange in the economy 
of the country. It bears out the state- 
ment made as a result of the investiga— 
tion of 1894, as follows: 

“The advocates of a large volume of 
money, not inherently sound money, 
have used their belief to offset the state- 
ment that credit isa more determining 
cause of prices in modern business than 
money. The results of the present in- 
quiry, however, are on the whole in the 
line of the former conclusions as to the 
importance of credit instruments in pay- 
ments and exchanges generally, and 
against the necessity of any additional 
provisions for simply an increase in the 
volume of money without taking into 
consideration the other and more im- 
portant elements which should charac- 
terize our monetary circulation.” 





LEGAL DECISIONS. 


BANKING LAW. 


pais department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 


rectors. The experiences they disclose are likewise worthy thecareful attention and study of the merchant 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case publish 


herein, will be furnished on application. 


ed 


TITLE TU DEPOSITED DRAFT. 


DEPOSIT OF DRAFT—COLLECTION BY BANK—RIGHT OF BANK TO HOLD PROCEEDS FOR 
INDEBTEDNESS OF DEPOSITOR, AS AGAINST FORMER OWNER, 


Hutchinson v. Manhattan Company, New York Court of Appeals, October 1896. 


Plaintiff owned a draft on Massachusetts, which on May 4. 1893, he delivered to P & Co., 
private bankers in New York for collection, but indorsed the draft in full ‘‘Pay P & Co. or order.” 
P & Co. the same day, indorsed the draft ‘‘for deposit to credit of P & Co,” and deposited it 
with detendant bank, which made a ‘‘short entry” in P & Co.’s pass-book and then mailed the 


draft to Massachusetts for collection. 


May 5, 1893, during banking hours, the draft was collected by the agent of defendant bank 


in Massachusetts. 


May 5, 1893, after banking hours, P & Co. made an assignment. 
May 6, 1893, defendant bank received the proceeds which it applied in reduction of P& Co.'s 


indebtedness to it. 


Defendant bank had an agreement with P & Co. giving ita lien upon the lat- 


ter's securities and deposits for all their indebtedness, and on May 5th the bank made a further 
loan to P & Co., in reliance partly upon the deposited draft. 
On May 6, rlaintiff demanded of defendant the proceeds of thedraft as his property. 


Heid: Defendant bank acquired title to the proceeds of the draft. 


Plaintiff made this result 


possible by indorsing the draft generally to P & Co,, when ordinary prudence dictated that he 


should have indorsed it for collection, 


Bart ett, J. In the month of May, 
1893, the plaintiff kept a deposit ac- 
count with the firm of W. LL Patton & 
Co., bankers and brokers, of the city of 
New York, and Patton & Co. were at 
the same time depositors with the de- 
fendant, the president and directors of 
the Manhattan Co., a banking corpora- 
tion, also doing business in the city of 
New York. On the 4th day of May, 
1893, the plaintiff deposited with Patton 
& Co. a draft drawn by the Interstate 
Mortgage Trust Co., of Greenfield, 
Mass., on the Packard National Bank 
of the same place, dated May 3d, 1893, 
for $2,400, payable to the order of G. 
H. Kaulback. At the time of this de- 
posit the draft was indorsed as follows: 
‘*Pay to the order of L. B. Hutchinson, 
G. H. Kaulback;” also, *‘Pay W. L. 
Patton & Co, or order, L. B. Hutchin- 


On the same day Patton & Co. depos- 
ited the draft with the defendant bank, 
adding this indorsement: ‘*For deposit 
to the credit of W, L. Patton & Co.” 

The draft was deposited by Patton & 
Co, without instructions other than ap- 


pears by the indorsement, and it is 
not claimed that the bank then had any 
knowledge of the plaintiff, except as 
disclosed by bis general indorsement of 
the draft to Patton & Co. 

As the draft was payable out of the 
state, the bank did not credit it to Pat- 
ton & Co, further than to makea “‘short”’ 
entry in the pass book of the latter, not 
as the result of any instruction from 
Patton & Co., but as a voluntary exer- 
cise of power on the part of the bank. 

The bank on the same day, May 4th, 
forwarded the draft to Massachusetts for 
collection, and on the morning of the 
6th of May received the proceeds in 
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New York by mail. In the meantime, 
however, Patton & Co., on the 5th day 
of May, 1893, at 3:16 o’clock in the af- 
ternoon, being insolvent, made a gener- 
al assignment for the benefit of their 
creditors, and filed it in the office of the 
Clerk of the City and County of New 
York. 

The plaintiff, on the 6th day of May, 
demanded the proceeds of the draft 
from the bank resting his claim on the 
ground that the ‘‘short” entry in the 
pass book of Patton & Co. rendered the 
bank a holder of the draft for collection 
only, and that as he had orally instruct- 
ed Patton & Co. to deposit the draft 
for collection, he was in law the owner 
of it, notwithstanding the fact that Pat- 
ton & Co. had, in violation of his in- 
structions, made a general deposit of 
the draft. The courts below have sus- 
tained this contention of the plaintiff 
and given judgment in his favor. 

It is admitted that all the parties in- 
terested acted in good faith, and that a 
question of law is presented upon facts 
practically undisputed. 

To properly decide this case it is nec- 
essary to ascertain the precise relations 
existing between the defendant bank and 
Patton & Co, at the time of this transac- 
tion. 

For a long time prior to May, 1893, 
Patton & Co. kept a deposit account 
with the defendant bank, 

On May 6th, 1893, when the defend- 
ant bank actually received in the city 
of New York by mail the proceeds of 
the draft, the bank held two promissory 
notes made by Patton & Co. as follows: 
One dated April 21st, 1893, to the order 
of the bank for $30,000, payable on de- 
mand without grace, The other, dated 
May sth, 1893, to the order of the bank 
payable on demand, after date, without 
grace, for the sum of $297,500. 
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It was admitted on the trial that the 
loans represented by these notes were 
made by the bank and that there was 
still due a balance on each note aggre 
gating the sum of about $190,000 and 
interest. 

The bank received with each of said 
notes certain collateral securities, with 
power to demand additional security at 
any time, and it was also given a lien 
‘‘upon all the property or securities left 
in their possession” by. Patton & Co., 
‘fand also upon any balance of the de- 
posit account” of Patton & Co. 

The bank was further empowered ‘‘at 
their option, at any time, to appropriate 
and apply to the payment and exting-— 
uishment of any of the above-named ob- 
ligations or liabilities, whether now exist- 
ing or hereafter contracted, any and all 
moreys now or hereafter in their hands 
on deposit or otherwise, to the credit of 
or belonging to the undersigned, whether 
the said obligations or liabilities are then 
due or not due.” 

It thus appears that the relation ex- 
isting between the bankand Patton & Co. 
was something more than the ordinary 
one of bank and depositor. Thede- 
fendant bank held the written consent 
and authority of Patton & Co. to apply 
on all their existing or future obliga- 
tions moneys belonging to them which 
the bank held ‘ton deposit or other- 
wise,” 

It also appears that on May 5th, the 
day the draft was paid to the agent of 
the defendant bank in Greenfield, Mass., 
and the day that Patton & Co. late in 
the afternoon filed their general assign- 
ment for the benefit of creditors, the 
defendant bank made the second of the 
two loans already referred to amounting 
to $297,500. 

It is fair to assume, the bank at that 
time having no notice of plaintiff's. 
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claim, but, on the contrary, having 
every reason to believe the draft was the 
property of Patton & Co., that it made 
the second loan, relying in part for col- 
lateral security upon the proceeds of the 
draft if collected 

As between the bank and Patton & 
Co. and the general assignee of the lat- 
ter, who is joined as defendant in this 
action, the title of the bank is perfectto 
the draft and its proceeds under the 
agreements contained in the loan notes, 
and, as already intimated, for the fur- 
ther reason that, on May sth, it parted 
with present value, relying upon the 
draft and its proceeds as part of its col- 
lateral security, 

It remains to consider the position oc- 
cupied by the plaintiff in this transac- 
tion. We start out with the facts ad- 
mitted or proved that, on the 4th day of 
May the plaintiff indorsed the draft gen- 
erally to Patton & Co.; that Patton & 
Co. indorsed it for deposit to the bank 
without limitation or instruction of any 
kind; that the bank in the exercise of 
its power in the premises, postponed the 
physical act of crediting Patton & Co. 
with the draft on their pass book other 
than by ‘‘short entry” until actual col- 
lection; that on the 6th day of May the 
bank received by mail the proceeds of 
the collection and applied them on the 
second note of $297,500; that on the 6th 
day of May, after the collection was 
completed, plaintiff made his demand on 
the bank, 

The counsel for the bank requested the 
referee to find as follows: ‘‘At the time 
of the receipt of the proceeds of said 
check and the credit of the same to the 
account of said W. L. Patton & Co., 
and the application thereof to the in- 
debtedness of W. L. Patton & Co. by 
this defendant, this defendant had re- 
ceived no notice of the plaintiff's claim 
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of title to said check or the proceeds 
thereof, nor had any demand for the 
said check or the proceeds thereof been 
made by any person on this defendant 
at that time.” 

We think the defendant bank was en- 
titled to have this finding made, as it 
agreed with plaintiff's testimony to the 
effect that he made the demand on May 
6th, when the collection was completed, 
and it was also admitted on the record 
that the proceeds of the collection were 
applied on the second note May 6th, 

If the plaintiff deemed it important to 
his case to show demand on his part 
prior to the application of payment, he 
rested under the burden of proof. The 
record, as it stands, shows no prior de- 
mand. 

The various requests to find made by 
counsel for the defendant bank, and the 
refusals of the referee, enable us to look 
into the record for certain facts not 
found. 

The referee was asked to find that the 
check in question was paid by the 
drawee May sth, 1893, and the proceeds 
thereof were remitted to the defendant 
and were received by the defendant on 
the 6th day of May, 1893, but the ref. 
eree refused to find except ‘‘as in re- 
port.” This brings us to the decisive 
point in the case. The rights of the 
plaintiff and the bank are to be deter- 
mined by what actually took place and 
not by book entries, which are merely 
the evidence of transactions already 
completed, It is to be kept in mind 
that the defendant bank had no notice 
of plaintiff's claim until after the collec- 
tion was completed on the sth day of 
May and the arrival of the proceeds in 
New York on the 6th day of May, 1893. 
The view we entertain leads us to the 
conclusion that as matter of law the 
rights of the parties became fixed on the 
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sth day of May, 1893. This court has 
repeatedly held that the general course 
of business in a community, including 
the universal practice of banks, is a 
matter of which it may take judicial no- 
tice (Merchants’ National Bank of 
Whitehall v. Hill, 83 N. Y. 345; Agawam 
Bank v. Strever, 18 N. Y. 512). 

The draft in question, put in evidence 
by the plaintiff, shows that the defend- 
ant bank made it payable to the cashier 
of the First National Bank of Green- 
field, Mass., and it was paid to that 
bank May sth. 

The plaintiff also put in evidence the 
cashier’s check of the First National 
Bank of Greenfield onthe Importers & 
Traders’ National Bank of New York, 
dated May sth, 1893, and payable tothe 
order of the cashier of the defendant 
bank for the proceeds of the draft of 
$2,400, less two dollars for collection. 
It was admitted and proved that this 
check was paid. 

We thus have the collection of the 
draft completed and the proceeds in the 
hands of the agent of the defendant bank 
in Greenfield on the 5th day of May. 

The court will take judicial notice of 
the fact that banking hours are from 1o 
o’clock A. M, to 3 o'clock Pp. M., and it 
consequently follows that when Patton 
& Co, filed their general assignment for 
the benefit of creditors in the office of 
the clerk of the city and county of New 
York at 3:16 o’clock p.mM., May sth, the 
defendant bank was possessed in law of 
the proceeds of the draft and was liable 
to Patton & Co. for the same, This 
fact, however, is not of controlling im- 
portance, as it is undisputed the coilec- 
tion was made some time on the sth of 
May, and, at the instant it was made, 
the defendant bank became liable to ac- 
count either to Patton & Co. or their 
general assignee, and was also entitled 
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to hold against either of them the pro- 
ceeds of the collection under the terms 
of the agreement contained in the loan 
notes. 

If the First National Bank of Green- 
field, which acted as the collecting 
agent of the defendant bank, had failed 
on the 5th day of May, 1893, and its 
check remitting the proceeds of the col- 
lection had proved worthless, it needs 
no argument to show that the loss would 
have fallen on the defendant bank. 

It follows, therefore, that even on 
plaintiff’s theory that the defendant by 
making a ‘‘short” entry in the pass book 
of Patton & Co. when it received the 
draft, thereby admitted it took it for 
collection, yet the collection was made 
and the proceeds were in the hands of 
the agent of the defendant bank the day 
before plaintiff gave notice to the bank 
of his alleged ownership of the draft and 
its proceeds, 

If the defendant bank, in law, receiv- 
ed the draft for collection, it was simply 
as to Patton & Co., and the moment the 
draft was paid to its agent it could hold 
the proceeds as against Patton & Co. 
under the agreements contained in the 
loan notes, 

The actual arrival of the proceeds of 
the collection in the city of New York, 
on May 6th, does not in any way qualify 
the rights of the parties as fixed on the 
5th day of May. In the usual! course of 
banking, and where it is not material to 
determine the exact moment of time 
when rights are fixed, it is quite true 
that the proceeds of a collection are not 
drawn against unti! the collecting bank 
is actually advised that the paper is paid 
but this custom does not in any way af- 
fect the question we are now consider- 
ing, 

Under the facts as they are presented 
by this record, the defendant bank, act- 
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ing in good faith and without knowledge 
of plaintiff'salleged claim, acquired good 
title to the proceeds of the draft (Hatch 
v, Fourth National Bank, 147 N. Y., 
184.) 

The plaintiff made this result possible 
by indorsing the draft generally to Pat- 
ton & Co. when ordinary prudence dic- 
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tated that he should have indorsed it 
for collection. 

The judgment appealed from should 
be reversed and a new trial? ordered, 
with costs to abide the event. 

All concur, except O'Brien and Vann, 
JJ., not voting. 

Judgment reversed. 


DEPOSIT WITH INSOLVENT BANK. 


DRAFT ON NEW YORK DEPOSITED IN INSOLVENT NASHVILLE BANK-—MAILFD TO AND 
COLLECTED BY INSOLVENT’S NEW YORK CORRESPONDENT AND CREDITED IN RE- 
DUCTION OF NASHVILLE BANK'S INDEBTEDNESS—DEPOSITOR NOT ENTI- 

TLED TO PRIORITY IN ASSETS HELD BY RECEIVER OF NASHVILLE BANK, 


City Bank of Hopkinsville v. Blackmore, U. Ss, circuit court of appeals, sixth circuit, July 8, 1896, 


On Saturday, March 25, 1893, a Kentucky bank depusited to its credit with a national bank 
in Nashville, Tenn., a draft on New York, which the latter on the same day, mailed to its New 
York correspondent for deposit to itsown credit. After banking hours the same day, the Nash- 
ville bank surrendered to the comptroller of the currency, who took charge Monday, March 27th, 
On Saturday, March 26, the Kentucky bank telegraphed the New York drawees to stop payment. 
On Monday, March 27, the draft reached the New York correspondent of the Nashville bank who 


credited it in reduction of an indebtedness of the Nashville bank. 


Payment of the draft was re- 


fused, but afterwards it was paid to the New York correspondent of the Nashville bank. 
In an action by the Kentucky bank against the receiver of the Nashville bank to recover the 


amount of the draft asa preferred claim, 


Held: The Kentucky bank is not entitled to priority, as neither the draft or its proceeds 


came into the hands of the receiver. 


The credit of the amount of the draft which the Nashville 


bank acquired from its New York correspondent, does notentitle the Kentucky bank to take that 
amount out of the assets in the hands of the receiver, as the assets were not increased in that 


amount by the credit. 


This was a bill in equity filed by the 
City Bank of Hopkinsville, Ky., against 
J. W. Blackmore, the receiver of the 
insolvent Commercial National Bank of 
Nashville, to compel the payment of a 
claim of $5,000 out of the assets in the 
hands of the receiver as a preferred 
claim, The material facts are not in dis- 
pute. Some time before March 2s, 
1893, the Commercial Bank had become 
hopelessly insolvent, through the fraud- 
ulent management of its cashier and 
managing officer, Frank Porterfield. 
On March 24, 1893, the City Bank of 
Hopkinsville, which had kept an account 
with the Commercial Bank for several 
years, sent a draft on Latham, Alexan- 
der & Co., of New York, to the Com- 
mercial Bank, to be deposited to its 


credit. The draft reached the Commer, 
cial Bank on the morning of Saturday 
the 25th. Its receipt was acknowledged 
by a letter to the City Bank stating that 
the draft had been placed to its credit, 
The letter reached the City Bank Mon- 
day morning, the 27th. Upon the 25th 
the directors of the Commercial Bank 
began an investigation into the affairs of 
the bank, and sought the aid of the other 
Nashville banks to tide them over what, 
for a short time, they believed, would be 
only a temporary embarrassment. In 
the afternoon of that day, after banking 
hours, they determined to surrender the 
bank into the hands of the comptroller 
of the currency, and telegraphed him 
their purpose. Meanwhile they took 
the bank’s affairs out of the hands o 
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Porterfield, cashier, of whose dishonesty 
they were becoming aware. Before this, 
however, Porterfield had sent off, in the 
Saturday evening mail, the draft of the 
City bank, to be deposited to the credit 
of the Commercial Bank in the National 
Bank of the Republic, of New York. 
The bank examiner, by order of the 
comptroller, took charge of the Com- 
mercial Bank on Monday, March 27, On 
the day before (Sunday) the City Bank 
learned that the Commercial Bank was 
about to be seized by the comptroller, 
and telegraphed Latham, Alexander & 
Co., the drawees of the draft, to stop 
payment. The draft reached New York 
Monday morning and was credited by 
the National Bank of the Republic to 
the Commercial Bank, When the draft 
was presented for payment to Latham, 
Alexander & Co. payment was refused, 
and the draft was protested for non— 
payment. The National Bank of the 


Republic had applied the draft, as was 


intended by Porterfield, to reduce an in- 
debtedness of the Commercial Bank to 
it. When pavment was refused on the 
draft, the National Bank of the Repub- 
lic at once began garnishment proceed- 
ings and attached funds of the City 
Bank in the hands of Latham, Alexan- 
der & Co. and the Western Nat. Bank. 
For fear of injuring its credit, and be- 
cause they were advised that recovery 
could be had on the draft, the City Bank 
directed Latham, Alexander & Co. to 
pay it. This was done, and the attach- 
ment proceedings were dismissed. The 
City Bank then presented a claim to the 
receiver for some $11,465 owing to it by 
the Commercial Bank and asked that 
$5,000 of it, growing out of the deposit 
of the draft, should be given priority as 
a preferred claim. The receiver refused 
to allow the claim for $5,000 unless the 
claim for a preference was withdrawn, 
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Accordingly, the claim for the whole 
amount, without preference, was made 
and allowed in June, 1893, and dividends 
amounting to 55 per cent. on the entire 
claim have since been paid to the City 
Bank. Afterwards, on December 29, 
1894, this bill was filed seeking the re- 
lief stated. The court below held that 
the complainant was not entitled to pri- 
ority in respect of the $5,000, and dis- 
missed the bill. 


Tart, Circuit Judge, after stating the 
facts as above stated, delivered the opin- 
ion of the court, 

The decree of the circuit court must 
be affirmed. It may be conceded that 
the circumstances under which the draft 
was received by the Commercial Bank, 
and credited to the City Bank, would 
justify the latter in rescinding the con- 
tract of deposit, on the ground of fraud 
and that then the City Bank would be 
entitled to a return of its draft. If the 
draft had come into the hands of the re- 
ceiver, therefore, it would have been his 
duty, and the court below would doubt- 
less have compelled him, to deliver up 
the draft to the complainant. But the 
difficulty with the complainant’s posi- 
tion is that neither the draft nor the 
proceeds of the draft have come into the 
receiver's Lands. The National Bank 
of the Republic claimed to be a pur- 
chaser of the draft in the due course of 
business, by crediting its amount upon 
an account due it from the Commercial 
Bank. Whether this was a well-founded 
claim in point of law or not, it is not 
necessary for us to decide, but the City 
Bank conceded its validity, and accord- 
ingly directed the draft to be paid. As 
against the Commercial Bank or its re- 
ceiver the City Bank cannot be heard to 
say then, that the title of the National 
Bank of the Republic to the draft was 
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mot good against itself, and therefore 
against the Commercial Bank, Hence 
it follows that the credit allowed to the 
Commercial Bank for the draft was 
properly allowed on the books of the 
National Bank of the Republic. The 
sole question is, therefore, whether the 
credit thus secured to the Commercial 
Bank and its receiver by the draft enti- 
tles the City Bank to take $5,000 out of 
the assets held by the receiver. The 
question must certainly be answered in 
the negative, in any view which can be 
taken, unless it appears that the assets 
were increased $5,000 by the credit, or 
that the claims against them were so de- 
creased that there was $5,000 more for 
distribution among those who remained 
creditors after the credit than there 
would have been had no credit been 


given tothe Commercial Bank for the 
draft. This does not appear, If no 
such credit had been allowed by the Na- 
tional Bank of the Republic, it would 


merely have been a claimant for $5,000 
more, and would have been entitled,not 
to $5,000 in full, but only to pro rata 


dividends onthat amount. The bene- 
fit to the general fund from the draft, 
therefore, is limited to the amount of 
the dividends payable on $5,000, and 
that amount the receiver has already al- 
lowed to the City Bank, It has no ground 
for complaint therefore. No authority 
has been cited to show that a claim 
founded on fraud is entitled to a _ prior- 
ity over other claims. Itis only where, 
by the rescission of the contract out of 
which the claim arises, on the ground of 
fraud, the specific thing parted with or 
its proceeds can be sufficiently identified 
to be returned, that fraud seems to give 
a priority of distribution, It may not 
be necessary to show earmarks upon 
the proceeds of the thing parted with to 
justify such a remedy, but it must at 
least appear that the funds in the hands 
of the receiver were increased or bene- 
fited by the proceeds, and the recovery 
is limited to the extent of this increase 
or benefit, 


In every case relied on by counsel 
appellant, recovery, if decreed, wa 
based on the fact that the property in 
the hands of the assignee or receiver of 
the person or bank against whom the 
claim of fraud, right to rescind, and 
priority of distribution was made, in- 
cluded in its mass either the very thing 
parted with or its proceeds. Railroad 
Co. v. Johnston, 133 U. S, 573; Arm 
strong v. Bank, 148 N. S. 50; Cragie v 
Hadley, g9 N. Y- 131. 

The exact question is discussed with 
satisfactory fullness in Bank v. Latimer 
67 Fed. 27; and the necessity for the 
presence of the proceeds of the very 
thing obtained by fraud in the mass of 
assets to be distributed is clearly point- 
ed out. 


Counsel for appellant contend that 
the evidence shows that the sending of 
the draft to the National Bank of the 
Republic had resulted in releasing and 
returning to the receiver collaterals of 
more value than $5,000, and that these 
must be treated as tae proceeds of the 
draft, It is enough to say that there is 
no competer: evidence of this in the 
record, The only foundation for the 
claim is that the president of the City 
bank testifies that a bank examiner told 
him of the return of the collaterals a 
considerable time after the event, at a 
banker's convention, This, of course, 
was hearsay evidence,and wholly incom 
petent to prove the fact. Indeed,it wa 
not introduced for that purpose, but 
only to explain the apparent laches of 
the City Bank in making no claim for 
a preference in accepting dividends as 
upon an unpreferred claim, and in not 
filing the bill herein for 18 months after 
the happening of the fact upon which 
its validity depended. 

In view of our conclusion upon the 
merits, we need not consider the ques- 
tion of waiver and laches, which were 
also formidable obstacles in the path of 
complainant to success in thiscase, The 
decree of the circuit court is affirmed 
with costs. 
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SET-OFF AGAINST INSOLVENT CUSTOMER. 


FAILURE OF CUSTOMER OF BANK—BANK’S RIGHT TO SET OFF NOTE OF CUSTOMER 
NOT YET DUF, AGAINST DEPOSIT OF INSOLVENT—RIGHTS OF 
HOLDERS OF INSOLVENT’S CHECKS. 


Thomas v. Exchange Bank of Angus, supreme court of Iowa, October 15, 1806. 


The customer of an Iowa bank had on deposit $1,044, and the bank held his note for $1,000 


not yet due. 
same day made an assignment. 


The customer issued two checks, One for $1,000 and one for $195, and later in the 
The bank learned of the assignment, and afterwards, when the 


checks were presented, refused to pay them, claiming to hold the deposit as an offset to the note of 
its customer, held by it, and not yet due. In an action by the holders of the checks to compel their 


payment by the bank, 


Held: The bank had the right to set off its customer's deposit against his note, not yet due, 


and is not liable to the holders of the checks. 


Action by checkholders against bank, 

A. T. Pearson carried on a banking 
business under the name of the Ex- 
change Bank of Angus, and kept an ac- 
count with the Citizens’ National Bank 
of Des Moines, Iowa. On August 7th, 
1893, Pearson had to his credit with the 
Citizen’s National Bank, $1,044.50, and 
on that day sold and issued to one 
Thomas, a draft on tinat bank for $1,000 
and a draft to one Muir for $195. In the 
afternoon of that day he failed and made 
an assignment. The Citizens’ National 
Bank held Pearson’s note for $1,000 not 
yet due, and on August oth when the 
two drafts aforesaid were presented, it 
refused to pay them, claiming the right 
to apply Pearson’s deposit on the note 
held by it. 

Judgment for the bank, and 
checkholders appeal. 

DeeEMER, J. For 10 years or more 
prior to the 7th day of August, 1893, A. 
T. Pearson, under the name of the Ex- 
change Bank of Angus, had been doing 
business with the Citizens’ National 
Bank of Des Moines. About the time he 
established his business, he borrowed $1,- 
ooo of the Citizens’ Bank, and renewed 
the note given as evidence thereof from 
time to time until June 28, 1893, when 
he gave the note which the bank is now 


the 


seeking to protect. Mosher was a surety 
on this note. Pearson put the money 
borrowed into the bank at Angus. ‘He 
also made the national bank his _corres- 
pondent at the city of Des Moines, and 
kept a deposit account with it, upon 
which he issued checks and drafts to his 
customers. On the 7th and gth days of 
August he had a general balance in his 
deposit account of $1,044 50. On the 
7th of August he sold and issued to 
plaintiff, Thomas, a draft or check upon 
the Citizens’ Bank for the sum of $1,000 
and on the same day sold and issued to 
plaintiff Muira like check or draft for 
the sum of $195. After issuing these 
drafts, and on the same day, he madea 
general assignment for the benefit of his 
creditors. The Citizens’ bank was in- 
formed of this assignment the day it 
was made, or the next day thereafter; 
and when appellants’ drafts or checks 
were presented, which was on the gth 
day of August, it refused to honor or 
pay them, claiming it was entitled to 
hold the balance in the deposit account 
as an offset to the note given it by Pear- 
son and Mosher, which, as we have al- 
ready said, was not then due. Pearsor 
was insolvent at the time he issued the 
checks to appellants, and had been so 
for more than 30 days. When the Cit- 
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izens’ bank learned of Pearson's assign- 
ment, it determined to set off the de- 
posit account against the note, and 
for that reason refused to pay appellants’ 
checks when presented, 

It is argued by appellants that, under 
this state of facts, the appellee had no 
right to offset or appropriate the depos- 
it account standing in the name of the 
Exchange bank against the individual 
note of A. T. Pearson, for the reason 
that the debtor and depositor were not 
the same. There is no force in this con- 
tention, for we have seen that Pearson 
and the Exchange Bank were one and 
the same. The Exchange Bank was not 
incorporated. It was simply a name 
which Pearson adopted under which to 
do business. Whatever he owned be- 
longed to the bank, and whatever the 
bank possessed was his. The difference 
was simply a name. The fact that 
Mosher signed the Pearson note as sure- 


ty, if of any importance, is a stronger 
reason why the bank should insist on its 


right to the deposit account. He, as 
surety, had the right to demand of the 
national bank that it resort to the funds 
then ia its hands belonging to Pearson. 
It is more than likely that if the bank 
had neglected to enforce its rights to 
the fund, it would have released Mosher 
from his obligation. 

Appellants further contend that, as 
the note was not due, the bank had 
no right or authority to offset the depos- 
it as against it, Thatthis isor has been 
the rule at law may be conceded; but 
such is not the rule in equity, and it may 
well be doubted whether under our stat- 
utes it is now the rule at law. But this 
question we need not determine, for it 
is almost universally held that, if the 
debtor be insolvent, a bank may offset 
as against a debt not due any sum which 
-t may be owing to the debtor, unless, 


743 


of course, the account which it owes 
has been pledged to some specific pur- 
pose, or is impressed with some trust. 
See Morse, Banks, sec. 329; Scott v. 
Armstrong, 146 U, S, 499; Schuler v. 
Israel, 120 U. S. 506; North Chicago 
Rolling Mill Co, v. St. Louis Ore & Steel 
Co., 152 U. S. 596; Davis v. Milburn, 
3 lowa, 163; Kentucky Flour Co. v 
Merchants’ Nat. Bank (Ky.) 13 S. W. 
910; Nashville Trust Co v. Fourth Na- 
tional Bank (Tenn.) 18 S, W. 822; Bank 
v. Green (N. J. Ch.) 17 Atl. 689; Morse, 
Banks (3d Ed.) sec. 337; Trust Co. v. 
Leck (Minn.) 58 N. W. 826. 

It is contended, however, ‘that the is- 
suance of the checks in suit was an 
equitable assignment to appellants, pro 
tanto, of the funds in the national bank, 
which gave to the payees thereof an im- 
mediate right of action against the bank 
and that in such an action the payees 
have a superior right to the fund; and 
Roberts v, Corbin, 26 Iowa, 315, is cited. 
All that is held in that case is that the 
holder of checks secures thereby an 
equitable assignment to the funds of 
the drawer in the hands of the bank 
against which it is drawn, and that the 
holder may bring an action against the 
bank in his own name. It is also said 
that the rights of the drawee of the 
check are superior to those of an as— 
signee for the benefit of the creditors of 
the drawer. It was not held that the 
holder of the check had any greater 
rights than the drawer would have had 
as against the bank holding the funds 
had no assignment been made; nor do 
we think such arule ought to be estab- 
lished. Ali that the holder receives is 
an assignment or pro tanto assignment 
of the funds of the drawer in the bank 
against which the check or draft is 
drawn. In this case the Citizens’ Bank 
had no notice of the issuance of the 
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checks until after it discovered the in- 
soivency of Pearson. It then had the 
right, as we have seen, to use the depos- 
it account as an offset to the amount due 
iton the note; and the holders of the 
drafts had no greater rights than Pear- 
son would have had had he been at- 
tempting to collect the deposit. Our 
Statutes expressly provide that an as- 
signee of an open account has no great- 
er rights than hisassignor. The section 
referred to is as follows: “Open Ac- 
counts Assignable. An open account 
of sums of money due on contract may 
be assigned, and the assignee wi'l have 
the right of action in his own name, but 
subject to the same defenses and coun- 
terclaims as the instrument mentioned 
in the preceding section, before notice 
of such assignment is given in writing 
by the assignee to the debtor.” Code 
1873, sec. 2087. Section 2546 of the 
Code also provides: ‘‘In case of the as- 
signment of a thing in action, the action 
by the assignee shall be without preju- 
dice to any counterclaim, defense or 
cause of action, whether matured or not, 
if matured when plead, existing in favor 
of the defendant and against the assign- 
or before notice of the assignment. But 
this. section shall not apply to negotiable 
instruments transferred in good faith 
and upon valuable consideratiou before 
due.” Inthe case of Downing v. Gib- 
son, 53 lowa, 517, we held in construing 


LAW JOURNAL. 


this section that the defendant in an ac- 
tion by the assignee of a negotiable 
promissory note transferred after due, 
may set up asa consideration or cause 
of action a note held by him against 
the assignor, which was acquired 
by him before notice of the transfer 
of his note by such assignor. The cases 
of Bank v. Robinson, 3: S. W. 
136, and Dawson v. Bank, 5 Ark, 283, 
relied upon by appellants, are clearly 
distinguishable from the one at bar. 
The latter case was one at law, and there 
was no showing that the depositor 
was insolvent. Again, the decision is 
made to turn upon the statutes of 
the state of Arkansas which express- 
ly exclude such a set-off as is here 
pleaded. It dves not appear whether 
the first case cited is made to turn 
upon a statute or not; but, if it be con— 
ceded that it was decided upon equitable 
principles, it seems to us that the ruling 
there made is contrary to the weight of 
authority, and we decline to follow it. 
The supreme court of the United States 
in the case of Bank v. Schuler, 7 Sup. 
Ct, 644, has announced the correct rule 
as we understand it. 

This disposes of all the questions ar- 
gued by appellants’ counsel, and we find 
that there is no reason tor disturbing 
the judgment and decree of the district 
court. 

Affirmed, 
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SET OFF AGAINST DEPOSIT. 


BANK ACQUIRING CLAIM AGAINST DEPOSITOR MAY SET OFF CLAIM AGAINST DEPOSIT— 
AMOUNT PAID ‘THEREFOR NOT RECOVERABLE BY BANK FROM ASSIGNOR, 


People’s Bank & Trust Co. v. Tufts. supreme court of New Jersey, November 5s. 18y6. 


I. The relation between a bank and its general depositors is that of debtor and creditor, and 
the bank may set off against a general deposit a debt due to it from the depositor. 

2. A sent to a bank for collection a writing which appeared to be a note made by one of the 
bank’s depositors, and indorsed by A to the bank for collection, payable to the order of A. With- 
out trying to collect the note, the bank remitted to A the amount of the note and charged the same 
to the depositor’s account. The depositor really owed to A the amount of the note. Held: That 
the transaction operated as an assignment by A to the bank of the debt mentioned in the note and 
the bank could not recover from A the amount paid him, even though the note had been signed by 


the depositor’s clerk without authority. 


Certiorari to court of common pleas, 
Passaic county; Hopper, Inglis and 
Van Hovenberg, judges. 

Action by James W. Tufts against the 
People’s Bank & Trust Co. Judgment 
for plaintiff. Defendant brings certior- 
ari. Affirmed. 


Dixon J. This certiorari brings upa 
judgment of the Passaic Common Pleas 
in rendering which the court, sitting 
without a jury, disallowed a set-off 
claimed by the defendant. This action 
of the court is now the subject of com— 
plaint. The set-off arose in this way: 
The plaintiff had sent to the defendant, 
an ordinary bank of deposit in Passaic, 
a note which, with its indorsements, the 
following is a copy: 


$67.50. Rutherford, N. J , February 13, 1894. For 
value received, April 1, 1894. after date, I promise to 
pay to the order of James W. Tufts, sixty seven dol- 
lars and fifty cents. The consideration of this and 
other notes is certain soda apparatus and appurten- 
ances described in contract between me and the said 
James W. Tufts bearing date January 8. 1894, and 
which I have received of said James W. Tufts. Never- 
theless it is understood and agreed by me and thesaid 
James W. Tufts that the title tothe above-mentioned 
property shall remain in the said James W. Tufts, 
who shall have the right, in case of non-payment at 
maturity of either of said notes, without process of 
law, to enter and retake immediate possession of the 
said property wherever it may be, and remove the 
same. C. W. Knape, per MacNeil. Payable at the —— 
Bank. Due April 1, 1894.” 

Indorsed: “Pay People’s Bank & Trust Company, 
for collection on my account. 

James W. Tufts, Boston, Mass.” 


(Syllabus by the court). 


Attached to above note: 

“James W. Tufts, Boston: No protest. If not paid, 
ascertain reasons. Take this off before presenting.” 

Without making any attempt to col- 
lect the note from Knape, and without 
any solicitation on the part of the plain- 
tiff, the defendant on April 4, 1894, sent 
to the plaintiff in Boston, a draft on a 
New York bank for the amouut of the 
note, and charged the same to the gen- 


eral account of Knape, who was a de- 


positor in the defendant bank. Some 
time afterwards Knape, on being in- 
formed of the charge, by the balancing 
of his bank book, stated tothe defend- 
ant that the signature to the instrument 
had not been authorized and would not 
be sanctioned by him, and he demand- 
ed that the charge be annulled. This 
had not been done at the time of the 
trial, nor had Knape sued the defendant 
for the amount of the charge. The 
plaintiff was first notified of the situa- 
tion several months after the payment. 
The defendant now seeks to recover 
from the plaintiff the amount paid. 

In arguing the cause before us, coun- 
sel fur the defendant treats the writing 
upon the back of the note as a commer- 
cial indorsement of negotiable paper. 
But evidently it is not of that character 
for it neither transferred the title of the 
n ote nor guarantied payment. It wasa 
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mere delegation of authority to the de- 
fendant to collect the amount of the 
note for the plaintiff, The claim of the 
defendant against the plaintiff cannot be 
tested by the peculiar rules of the law 
merchant, but must depend on the gen- 
eral principles of the common law. Un- 
der these principles, the most for which 
the defendant can contend, as a basis 
for its claim that the plaintiff shall re- 
turn the money which it voluntarily 
paid him, is that it acted upon a false 
representation which it had a right to 
believe and act upon. Hence the ques- 
tion arises, was it shown in the court 
below that such a false representation 
had been made? Now, it seems to us 
that the only propositions on which the 
defendant acted are these: That Knape 
owed the sum stated in the note, and 
that, if the defendant paid that debt to 
the plaintiff, it could offset the same 
against Knape’s deposit. On these 
points we find in the case no room for 
controversy. All the evidence produced 
at the trial tended to establish the pro- 
position that, when the note was sent 
to the defendant, Knape owed the am- 
ount thereof to the plaintiff for the very 
consideration mentioned in the instru- 
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ment; the only dispute there being as 
to whether MacNeil had authority to 
sign a note therefor. When plaintiff 
accepted from the defendant payment 
of that debt, it passed, as a chose in ac- 
tion, to the defendant, as legal owner, 
whether the instrument was a valid note 
ornot. Gen. St. p. 2591 (section 340 of 
the practice act); Gerli v. Manufac- 
turing Co, 57 N. J. Law, 432. The 
instrument identified the debt, and 
the indorsement became operative asan 
assignment thereof. In that situation 
the defendant, being Knape’s debtor for 
the amount on general deposit (Pott v. 
Clegg, 16 Mees & W. 321; Nat. Bank 
v. Insurance Co., 104 U. S. 541), and 
being his creditor for the amount men- 
tioned in the writing, was legally enti- 
tled to set off the one debt against the 
other, and could be made to pay to 
Knape the balance only (Gen. St. page 
3lo9, ‘‘Set-off’’: Bank v. Hughes, 17 
Wend. 94; Falklank v. Bank, 84 N. Y. 
145; Bank v. Jones, 119 Ill. 407.) This 
right the defendant exercised, and hav- 
ing thus applied the debt to the satis- 
faction, pro tanto,of what itowed Knape, 
it cannot recover the same from the 
plaintiff. The judgment below was 
right, and is affirmed, with costs. 





NOTES OF RECENT BANKING CASES. 
ILLINOIS. 


Restrictive Indorsement—No Transfer 
free from Equities —Bank sued Wagon 
Co. upon a promissory note executed by 
Wagon Co. to Lumber Co. and in- 
dorsed by the latter, by restrictive in- 
dorsement, to bank, Wagon Co. plead- 
ed total want of consideration for note, 
and notice to bank thereof at time of in- 
dorsement. On the trial, Wagon Co. 
offered to prove a partial want of consid- 
eration only. 


Held: We need not go into the gen- 
eral question of the effect of restrictive 
indorsements, The brief of the Wagon 
Co, admits that ‘‘a restrictive indorse- 
ment gives the indorsee the right to col- 
lect bill and to sue any party thereto 
that his indorser could have sued.”” We 
assume that, because the indorsement 
was restrictive, the Wagon Co. could 
make against the bank any defense good 
against the Lumber Co. But if the 
Lumber Co, were plaintiff, under a plea 





LEGAL DECISIONS. 


of a total want of consideration, proof 
of a partial want would not be admis- 
sible. Judgment for bank. City Nat. 
Bank of Cairo v. Weber Wagon Co., Ill. 
App. Ct. First Dist, Oct. 22, 1896. 


IOWA. 


Demand Note—Liability of Indorser— 
Time of Demand—Notice of non payment. 

1. A demand note, whether with or 
without interest, only matures as to an 
indorser when payment is demanded; 
but to charge such indorser, demand 
must be made within a reasonable time. 

z. A demand made 10 years after its 
‘date, isnot within a reasonable time. 

3. Where the makers of a demand 
note remove from the state where it was 
executed and made payable within a 
short time after its execution, and re- 
main away, and the note,though payable 
at a town named, is not payable at any 
designated place therein, demand of pay- 
ment is excused as to an indorser. 

4. The fact that demand of payment 
of a note from the maker cannot be made 
does not excuse the giving of notice to 
an indorser; and it is the duty of the 
holder of a demand note who is unable 
to make a demand to give notice to an 
indorser within a reasonable time of 
such fact, and of the fact of non-pay— 
ment. 

5. The insolvency of the makers of a 
note does not excuse demand or notice 
of non payment to an indorser.—Leon- 
ard v, Olson, Iowa sup. ct., October 15, 
1896. 


MARYLAND. 


Married Woman—Liability on Promis- 
sory Note.—In this case it is held that 
where a married woman executes a pro- 
missory note to her husband with the 
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understanding that he is to indorse it 
over toathird party, this is not such 
a joint execution with the husband as to 
make her liable to suit under Section 2, 
Article 45, of the code, 

The court says: ‘‘It isenacted in Sec- 
tion 2, Article 45, of the Code, that ‘any 
married woman may be sued jointly 
with her husband in any of the courts of 
this state, on any note, bill of exchange 
* * contract or agreement which she 
may have executed jointly with her hus- 
band;’ and this has been construed to 
include only contracts or agreements 
reduced to writing and signed by both 
husband and wife, Stumfels v. Frickey, 
43 Md. 569. The wife is liable to be 
sued at law only upon some contract or 
agreement that she is empowered by the 
statute to make; her common law dis- 
ability still continuing as to all other 
undertakings. Davis v. Carroll, 71 Md. 
571. Inasmuch, then, as to be binding on 
her under the section of the Code quoted 
above, the contract or agreement sued 
on must be in writing and must be exe- 
cuted by the wife jointly with her hus- 
band; it is quite apparent that the pro- 
visions of the statute will not be gratified 
if but part of the contract be in writing 
and part in parol; or if the contract 
promise or agreement, be not executed 
by the wife jointly with her husband. 
If the contract be not wholly in writing, 
or if it be not executed jointly by hus- 
band and wife and if it be a contract 
whose validity depends upon a com- 
pliance with this above quoted provision 
of the Code, there can be no liability 
on the part of the wife and consequent— 
ly no suit or action can be maintained 
at law thereon against her. This is the 
settled law of Maryland often declared 
and now merely reiterated, 

The averments of the special count of 
the nar make it clear that the plaintiff 
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seeks to hold the wife liable upon the 
note therein described, not because the 
note upon its face discloses acontract in 
writing executed jointly by the husband 
and wife, but because dehors the note it 
may be made by parol evidence to ap- 
pear that the note was executed by the 
wife with the intent and understanding 
that it should be indorsed to the plain- 
tiff, whereby the assent of the husband 
to the execution of the note by the wife 
is sufficiently evidenced to convert her 
note payable to him into the joint note 
of the two by his indorsement. Bunt if 
it be conceded that such evidence would 
tend to show that the note which on its 
face is her note alone, was in reality the 
joint note of the two, it would clearly 
be inadmissible, for it would make her 
liability depend not on the evidence 
which the statute prescribes—a writing 
—but upon parol. To allow this would 


broaden the statute by interpretation, 


and would directly reverse the ruling in 
Stumfels v. Frickey, supra. But be- 
sides this no parol evidence could be re- 
ceived to vary or alter the character af- 
fixed by the law to the undertaking of 
the husband as the payee and indorser 
of the note. The contract to be binding 
on the wife, in cases like this, must be 
executed by her jointly with her hus- 
band. 

~” The note described in the special count 
and filed with the declaration is a prom- 
issory note made by the wife alone and 
payable to the husband and by him in—- 
dorsed in blank. It is obvious that the 
liability of the maker of a promissory 
note is quite different and distinct from 
the liability of an indorser who is also 
named as payee. The liability of the 
maker is absolute and primary, that of 
such an indorser is contingent and con- 
ditional. The payee of a note incurs no 
liability on it until he becomes indorser. 
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Up to the moment that he indorses the 
note no one isliable on it but the maker; 
though when the payee does indorse it, 
he enters into a contract separate and 
distinct from that of the maker. The 
two contracts or undertakings are so 
distinct that both the maker and the in- 
dorser, who is also the payee, cannot be 
joined in one action on the note. Hal- 
ley v. Jackson, 48 Md. 254. Assuming 
that the note drawn by Mrs. Benjamin 
was binding on her, her liability was 
that of maker. When her husband,who 
was the payee, indorsed it, he incrue d 
not a joint liability with her as maker,’ 
but a separate contingent liability as in- 
dorser. 

These two contracts being wholly dif- 
ferent, do not form one joint undertak- 
ing, and consequently the note described 
in the special count and filed with the 
narr, does not evidence a contract exe— 
cuted by the wife jointly with the hus- 
band, and therefore cannot be recovered 
on under thestatute. Hence, had there 
been no other count in the declaration, 
the order quashing the writ would have 
been free from error. The case at bar 
is clearly distinguishable from Schroeder 
v. Turner, 68 Md. 506. In that case the 
notes were drawn by Herbert and Com- 
pany, payable to Schroeder, and were in- 
dorsed by the wife of Herbert. Under 
the case of Ives v. Bosley, 35 Md. 262, 
the wife was held to be a joint maker,” 
—Harvard Pub, Co. v. Benjamin, court 
of appeals of Maryland, Nov. 20, 1896. 


NEBRASKA. 


Chatlel Mortgage to Bank—Pre-existing 
Debt.—Where a chattel mortgage was. 
executed to a bank tosecure a debt then 
owing it, the bank extending the time 
of payment to a future date, and taking 
the mortgage without any notice, actuab 
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or constructive, of the existence of a 
prior mortgage, the bank is a holder in 
good faith, notwithstanding the consid- 
eration was a pre existing debt.—State 
Bank of Lushington v. Kelly Co. Neb. 
sup, ct. Oct. 6, 1896, 


Nebraska Banks—Liability of Stock: 
holders.—i, The provisions of section 7 
of article 11 of the constitution of Ne- 
braska designated ‘‘Corporations” that 
‘fevery stockholder in a banking corpor- 
tion or institution shall be individually 
responsible and liable to its creditors, 
over and above the amount of stock by 
him held, to an amount equal to his re- 
spective stock or shares so held, for all 
its liabilities accruing while he remains 
such stockholder,” are enforceable with- 
out special supplementary statutory en— 
actments. 

2. The special ind:vidual liability of 
a stockholder in a banking corporation 
or institution, superadded to his ordin- 
ary liability by the above quoted sec- 
tion of the constitution, is for the crea 
tion of a trust fund for the benefit of all 
creditors of the banking corporation or 
institution in which stock is held; and 
an action to render available such lia— 
bility must be prosecuted by one cred— 
itor of such corporation or institution 
for the benefit of all other creditors, or 
by the receiver of such corporation or 
institution when there is a receiver. 

3. The requirements of section 4, art. 
11 (designated ‘‘Miscellaneous corpora- 
tions” ) of the constitution, that before 
enforcement of individual liability of 
stockholders there must be judicially as- 
certained the indebtedness proposed to 
be enforced, and that the assets of the 
corporation be first exhausted, held ap- 
plicable to the stockholder’s liability in 
banking corporations or institutions de- 
scribed by’sec. 7 of the same article — 


749 


Farmers’ Loan & Trust Co, v. Funk, 
Neb, sup. ct. Oct, 7, 1896. 


National Bank Cashier—Office and bond 
of—i. The office of cashier of a nationab 
bank is not an annual office, but the 
term of the incumbent continues until he 
resigns or until he is removed or a suc— 
cessor is appointed by the board of di- 
rectors of the bank. 

2, Since the national bank act ex— 
pressly provides that the cashier of a na- 
tional bank shall hold his office subject 
to the pleasure of the board of directors. 
a by-law providing that a cashier of 
national bank shall hold his office for 
one year, and shall be elected annually, 
is nugatory, as is a reappointment in 
accordance with such by-law at the be- 
ginning of such year. 

3. A bond conditioned for the proper 
performance by a cashier of his duties, 
‘‘forand during all the term he shall 
hold the said office,” binds the sureties. 
for all such time, irrespective of the fact 
that he is reappointed at the beginning 
of each year.—Westervelt v. Mohren- 
stecher, U. S. circuit court of appeals, 
8th circ., Aug. 31, 1896. 


NEW YORK, 

Fraudulent Conveyance—Bank holding 
Note Not Due a Creditor —\n an action 
by a bank against husband and wife to. 
set aside certain deeds by the former to 
the latter as in fraud of the grantor’s. 
creditors, 

Held, the holder of a note is a creditor 
of the indorser, within 2 Rev. St. p. 137 
sec. 1, providing that every conveyance 
made with intent to hinder, defraud or 
delay creditors shall be void, though the- 
note is not yet due.—Citizens’ Nat, Bk 
of Saratuga v. Fonda, supreme court,. 
trial term, Saratoga Co., June, 186. 
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Note Signed by Corporation Ofiicers—In- 
dividual Liability.—1. A note was signed 
by officers of a corporation with their 
individual names, adding the names of 
their respective offices. Held, the note, 
in law, is the individual note of the 
signers and not of the corporation. 

2. A bank which discounts such a 
note, on the credit, primarily, of its cus- 
tomer, the payee, making no inquiry as 
to whether it is a corporate or individ- 
ual obligation, and having no knowledge 
on the subject, is not affected in its char- 
acter of bona-fide holder by the fact that 
after its discount, it brought suit on an- 
‘other note similarly executed, against 
the corporation, under misconception 
that the note was a corporate obligation, 
—First Nat. Bank of Brooklyn v. Wal- 
lis, N. Y. court of appeals, October 20, 
1896. 


Corporation Note—Diversion by Presi- 
dent— Bona-fide purchaser.—Notes of de- 
fendant railroad company were executed 
in proper form by F, its president, and 
attested by its secretary, for the author- 
ized purpose of purchasing supplies 
for defendant. By direction of the pres- 
ident, they were made payable to his 
private clerk, indorsed by the payee toa 
‘firm of which the president was a mem- 
ber and then, before maturity, taken by 
the president into another state and ne— 
-gotiated for the benefit of the president's 
firm, the purchaser paying value there- 
for and having no actual knowledge of 
the wrongful diversion of the paper, 
though aware that F was president of 
the corporation maker, 

Held: (Bartlett, Haight and Vann,JJ., 
-dissenting) the purchaser was a bona- 
‘fide holder for value and could enforce 

the notes against defendant company. 
The principle that applies in the case 
~where an officer of a corporation makes 
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the corporate obligation payabie to him- 
self, and then attempts to deal with it 
for his own benefit, that the paper car- 
ries notice of the incapacity of the officer 
to issue it; is declared inapplicable to 
the present case.—Cheever v, Pittsburgh 
S.& L. E. R. Co. N. Y. court of ap- 
peals, Oct. 6, 1896. 


VHIO. 


Liability of Bank for Money Borrowed 
by President to Replace Embezsled Funds.— 
Overman, president of the Citizens’ 
Nat. Bank, drew out from the bank’s 
New York reserve agent, a large part of 
its reserve fund there deposited, which 
he embezzled. Thereafter, to replace 
such funds, he as president of the Citi- 
zens’ Bank, procured a loan of $5,000 
from the Dominion Nat, Bank of Bris- 
tol, Va., for which he executed a note, 
as president. This $5,000 was deposited 
to the credit of the Citizens’ Nat, Bank, 
with the New York reserve agent, and 
was drawn upon drafts of the Citizens’ 
Nat. Bank to pay its lawful debts. The 
directors of the Citizens’ were ignorant 
of the embezzlement, as well as of the 
loan by the Dominion bank, until after 
the failure of their bank and appoint- 
ment of a receiver. 

Held: The receiver of the Citizens’ 
National Bank is liable to the Dominion 
National Bank for the money borrowed 
by the former’s president. The court 
said: 

‘*The chief reliance of the receiver is 
upon the case of Bank v. Armstrong, 
152 U. S. 346. In that case the West- 
ern Nat. Bank sought to compel the al- 
lowance of aclaim against Armstrong, 
as receiver of the Fidelity Nat. Bank, 
for a loan of $200,000 which it had made 
on a note executed by E. L. Harper, 
the proceeds of which were deposited by 
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it to the credit of the account of the Fi- 
delity National Bank, of which Harper 
was president. It appeared that Harper 
had drawn out the amount thus depos- 
ited on drafts fraudulently issued by 
him or his confederates for his own use 
and benefit. It therefore appeared that 
the money which was loaned did not 
inure in any way to the benefit of the 
bank. It was held that the president of 
the bank had no authority to borrow 
money in such an amount for the bene- 
fit of the bank, and that the bank should 
not be charged with the indebtedness 
unless its directors had ratified the loan 
and that no such ratification was shown 
in the record before the court. It is 
true that the language of Mr. Justice 
Shiras in delivering the opinion of the 
court does go to the extent of inti- 
mating that, even if the benefit of the 
loan had been received by the bank in 
payment of its debts, this was not a suf- 
ficient ratification, unless the directors 
had knowledge of the receipt of the 
money and the benefits arising there- 
from. This remark, however, was extra- 
judicial, and not required by the facts 
of the case; and, until the supreme court 
shall adjudicate the point, we think we 
are at liberty to disregard the obiter 
dictum, and reach the conclusion we 
think warranted by the authorities. 

In our opinion, even if the president 
may not have had authority to effect the 
loan, yet when he, in order to conceal 
his previous embezzlement, deposited 
the sum to the credit of the bank with 
its reserve agent in New York, and it 
was checked out for the benefit of the 
bank, the bank and its Board of Direct- 
ors were affected with the knowledge 
which Overman, as its president, had of 
the receipt of the moneys 


Having re- 
ceived the benefit, through an agent, it 
is affected with the burden of the notice 
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which that agent had of its reception, 
and therefore it became liable for money 
had and received to its use from the 
Dominion National Bank. We think 
the same principle applicable in this case 
which was applied in the case of Atlan. 
tic Cotton Mills v. Indian Orchard Mills, 
147 Mass. 268. In that case the treas— 
urer of two corporations was a defaulter 
in both positions. The defalcations 
were of long standing and, to avoid dis- 
covery at the annual settlement of the 
company, he drew checks of the other, 
and deposited them to the credit of one 
company in bank. On subsequent in- 
vestigation, the question was whether 
the company whose bank account had 
been swelled by the checks of the other 
was a debtor to the other for the deposits 
thus made by the common treasurer. It 
was held that the company receiving the 
money, having received it through the 
sole agency of the man who knew it to 
be stolen, could only take it with the 
burden of his knowledge. So, in this 
case the bank, having received the 
money through the agency of its presi- 
dent, could not retain it without assum- 
ming the burden of the president's 
knowledge as to how it came to be ob-— 
tained. We do not see that the circum- 
stance, in that case, that the treasurer 
stole the money, and, in this, that the 
president obtained it on the false repre- 
sentation that he was authorized to bor- 
row it for his bank, makes any reason- 
able distinction between the two cases.” 
—Ditty v. Dominion Nat. Bank of Bris- 
tol, Va. U, S. Circuit court of appeals, 
6th circuit, June 26, 1896. 


PENNSYLVANIA, 
Discount of Note—Suspicious Circum- 
stances. —Plaintiff bank discounted for 
the maker a promissory note, indorsed 
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for accommodation by defendant, which 
note had been altered and misused by 
the maker, The indorser notified the 
bank he would not pay it. He subse- 
quently indorsed another note for the 
same maker, which the latter used in 
taking up the altered note, contrary to 
agreement with the indorser. 

Held: The test of the bank’s right of 
recovery against the indorser on the 
second note is whether it was taken in 
good faith, which was a question for the 
jury. The mere fact that a negotiable 
note is acquired under suspicious cir- 
cumstances will not invalidate it in the 
hands of the holder, unless the circum-— 
stances are such that bad faith can 
reasonably be inferred—Lancaster Co. 
Nat. Bank v. Garber. Pa. sup. ct. Oct. 
5, 1896. 


Discount of Fraudulent Partnership 
Note —One of the members of a firm 
executed a note payable to the firm, in- 
dorsed it with the firm name without 
the knowledge of his partner, aad forged 
the name of a third party as second in- 
dorser. He presented the note to a 
banker for discount and directed the 
proceeds to be credited to his personal 
account, which was accordingly done. 
The firm had, at the same time, an ac- 
count on the banker’s books. No part 
of the proceeds were used for partner- 
ship purposes. 

Held: Thecircumstances were suffi- 
cient to put the banker upon inquiry as 
to the maker’s authority to use the firm's 
indorsement for his own accommodation 
and that the firm was not liable-—Brown 
v. Pettit, Pa. sup. ct. Oct. 5, 1896. 


Married Woman— Accommodation In- 
dorsement— Renewal.— 1. Act June 8, 
1893, forbidding a married woman to 
become an accommodation indorser for 
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another, does. not prevent her from 
making a binding renewal of a valid ac- 
commodation indorsement, made before 
her marriage. 


2. A married woman’s renewal of a 
valid accommodation indorsement, made 
by her before her marriage, is binding 
though such renewal be made after she 
has been released from liability on the 
Original indorsement by failure of the 
holder to protest for non-payment; it 
appearing that the parties intended the 
renewal to be as of the date of the note 
renewed, and merely a continuation of 
the indorser’s original obligation. 


3 Though such renewal is made by 
an attorney under an insufficient power, 
ratification thereof by the married 
woman will bind her.—Harrisburg Nat, 
Bank v. Bradshaw, Pa. sup. ct., Oct. 5, 
1896. 


Insolvent Bank—Set-off—Certificates of 
Deposit Assigned after Suspension—On the 
insolvency of a bank and assignment 
for the benefit of creditors, a debtor of 
the bank cannot set-off against his debt 
certificates of deposit asssigned to him 
after the bank closed its doors, but be- 
fore the appointment of receivers for the 
bank, the certificates being assigned 
under an agreement that if the debtor 
can use the certificates in payment of 
the notes he owes to the bank, he is to 
pay the value of them to the certificate 
holder; if he cannot use them for their 
face, but only to the extentof a prorata 
share of the assets, then the debtor is to 
pay the certificate holder the amount 
fur which he can use them—Oys‘er v. 
Short; appeal of Smith; Pa. sup. ct., 
October 5, 1896. 


Rediscounted Notes— Claim against In- 
solvent Bank-A bank in Pennsylvania 





LEGAL DECISIONS. 


indorsed certain promissory notes and 
rediscounted them with its New York 
correspondent. The Pennsylvania bank 
made an assignment, at which time none 
of the rediscounted notes had matured. 
Afterwards, at their maturity, some of 
these notes were paid by the makers to 
the New York bank, some partially paid 
and some not paid at all, The New 
York bank sought to aggregate its claim 
upon all the notes, paid and unpaid,and 
receive dividends on the aggregate am- 
ount, 

Held, such a claim is not tenable. The 
bank is entitled to dividends only on the 
amounts of the unpaid notes, and the 
amounts unpaid on the partially paid 
notes—Oyster v. Short; appeal Ameri- 
can Exchange National Bank, Pa. sup, 
ct, October 5, 1896. 


VERMONT. 

Liability on National Bank Stockh—Minor 
Children—Defendant bought stock in the 
names of his minor children in the First 
National Bank of Silver City, N. M, of 
which the plaintiff is receiver, and this 
suit is brought for an assessment upon 
it made by the comptroller of the cur- 
rency. The plaintiff claims that the de- 
fendant made himself liable for the as- 
sessment because of the incapacity of 
his children to take the stock and make 
themselves liable for it. He insiststhat 
they only are the shareholders, and 
liable, if any one is Held: Assent is 
necessary to becoming a shareholder, 
subject to this liability, in a national 
bank. Keyser v. Hitz, 133 U.S. 138. 
Minors do not seem to have anywhere 
the necessary legal capacity for that. 
The principles upon which this disabil- 
ity rests are elementary and universal. 
1 Bl. Comm. 492. In buying and pay- 
ing for this stock, and having it placed 
on the books of the bank, the defendant 
-acted for himself; in having it placed 
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there in the names of his children, as 
with their consent, he assumed to act 
for them, As they could not themselves 
so assent as to be bound to the liabili- 
ties of a shareholder, they could not so 
authorize him to assent for them as to 
bind them. To the extent that they 
could not be bound he acted without 
legal authority, and bound only himself. 
Story, Ag. sec. 280. This liability has 
been sought for defendant to be likened 
to that of married women becoming 
shareholders; but that has been incurred 
where, and because, the law of the place 
authorized them to become such. Key- 
ser v. Hitz, supra; Bundy v, Cocke, 128 
U. S. 185. No law confers that capac- 
ity upon infants, but the banking law 
seems to refer this liability to their es- 
tates in the hands of their guardians, 
Rev. St. U. S. sec. 5152. Decree for 
plaintiff.—Foster v. Chase, U. S. Cir- 
cuit Ct. D. Vermont, Aug. 22, 1896. 
The same court also holds in the case of Fos- 
ter v. Wilson, decided at the same time, where 
the defendant bought stock in the First Nation- 
al Bank of Deming, N. M., in the name of his 
minor son, that the defendant's liability is not 
affected by the fact that after the assessment 
was made, but before suit brought, the son be- 
came of age and assented to holding the stock. 
The court says: *‘The cause of action accrued 
when the assessment was made,to which the de- 
fendant then became and accordingly was, li- 
able. The ratification by the minor on becoming 
ot age afterwards would not affect the cause of 


action that before had fully accrued against the 
fendant.” 


WISCONSIN. 


Chattel Mortgage— Notice of Record— 
Removal of Mortgagor—i. The failure of 
the clerk to make an indorsement of 
filing on the chattel mortgage itself will 
not prevent the record from being con-— 
structive notice to subsequent purchas- 
ers. 

2. On the removal of the mortgagor to 
another county, the mortgagee is not re- 
quired to refile his mortgage in that 
county.—Bailey v. Coste.lo, Wisconsin 
sup. ct. October 13, 1896. 
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THE MISSOURI BANK FAILURE, 


Interesting questions of set-off discussed by Henry Wollman of the Ransas City Bar, in the columns 


of the 


“I was a depositor in the Missouri Na- 
tional Bank. I had $1,200 on deposit 
there. The bank held mv note for $r1,- 
200 which I had borrowed from it. Can 
I offset my $1,200 deposit against that 


note?” 

Hundreds of depositors of the defunct 
bank are asking questions similar to 
this. Many of them have applied to the 
bank examiner and bank officials for in- 
formation on this point, but were told 
ihe officials did not feel at liberty to 
answer the question. 

Scores of depositors who are likewise 
the makers of notes to the bank have 
consulted their lawyers about it. 

When asked in regard to it by a re- 
porter for the World this morning At- 
torney Wollman said: ‘*My office has 
been besieged with people asking me 
that question. Most of them have the 
idea that they must pay the note and 
come in with the rest of the depositors 
for whatever dividends the bank may 
pay on the deposits. It is an interesting 
point. I think the law 1s plainly that 
the deposit may be offset against the 
note. This is the advice that I have 
given those who have applied to me.”’ 

Mr. Wollman cited the following 
brief authorities in support of his posi- 
tion; 

‘*Where a national bank becomes in- 
solvent, and its assets pass into the 
hands of a receiver appointed by the 
comptroller of the currency, a debtor of 
the bank can set off against his indebt— 
edness the amount of a claim he holds 
against the bank, if the debt due from 
the bank was payable at the time of its 
suspension, but that due to it was pay- 
able at a time subsequent thereto.” And 
again: 

“The indorser of a note which is dis- 
counted by a national bank and which 


ansas City Wor/d. 


matures after the bank becomes insol— 
vent and a receiver is appointed, is en— 
titled to set off against the note the 
amount of his deposits in the bank at 
the time of its failure.” 

The first question is from the opinion 
of Chief Justice Fuller, rendered in 1892 
in the case of Scott v. Armstrong, 146 
U. S. 499. This is the celebrated case 
that grew out of the failure of the Fi 
delity National Bank ot Cincinnati four 
years ago. 

The other authority is from Yardley 
v. Clothier, United States court of ap- 
peals at Philadelphia. 

This point is of great interest to the 
non-borrowing depositor as well as 
to the depositor against whom the 
bank holds a note, for it means that 
the latter’s deposit is certain to be paid 
in full to the extent of his note. This 
means a great diminution in the prorata 
share repaid toeach depositor. Instead 
of receiving his proportion of al! the as- 
sets, including such notes, the man who 
owes the bank nothing will receive his 
share of the assets, exclusive of such 
notes, 

Two additional points are: If these 
notes referred to have been negotiated 
to Eastern banks by the Missouri Na- 
tional, they are in the hands of “inno- 
cent third parties,” and there can be no 
set off, It is also laid down that no 
third party can now, after the failure, 
buy up a claim from another depositor, 
in order to take advantage of the offset. 

“Nearly every merchant who was a 
depositor in the Missouri National,” 
said Mr. Wollman, ‘‘was likewise a bor- 
rower, and no doubt several hundred 
thousand dollars are affected in this 
way, Idon’t think much of this class of 
securities has passed into the hands of 
third parties.”—Kansas City World. 
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TRUSTEE LAW. 


Current Decisions and Legal Matters Affecting Trust Companies are Published under this head. 


ADMINISTRATOR—PERSONAL USE OF TRUST MONEY—COMMISSIONS. 


Fluck v. Lake, Prerogative Court of New Jersey, October 15, 1896. 


1. Where an administrator pendente 
lite holds stock of a railroad company, 
which he does not need to convert into 
money to enable him to execute his 
trust, he will be justified in selling it 
only when he acts, in so doing, upon an 
honest and well-founded apprehension, 
predicted*upon the exercise of reason- 
able care and caution, that to longer 
hold it will endanger or prejudice the 
estate. 

2. One holding moneys in trust, who 
makes use of them for his own purposes, 
or suffers them to remain idle when they 
should be invested, will be charged in- 


terest upon them, or held accountable 
for the profits made from their use. 

3. Commissions to an administrator 
will be rated within statutory limits, in 
accordance with the actual pains, trou. 
ble and risk which the faithful perform- 
ance of his duty has caused him; but no 
commissions will be allowed to him 
when he makes use of moneys belong— 
ing to the estate for his own purposes, 
and keeps meagre and inaccurate ac= 
counts, thereby involving the estate in 
expensive litigation; nor will payment 
of the charges of his counsel in such lit- 
igation be allowed from the estate. 





ADMINISTRATOR—SALE OF LAND—SURCHARGED WITH DIFFERENCE BETWEEN 
PRICE RECEIVED AND AMOUNT OF PRIOR BID. 


In re Meyer’s Estate, Supreme Court of Pennsylvania, October 5. 1896. 


Ata sale of decedents’ land for the 
payment of debts, the property was 
knocked down to the administrator, to 
whom the court had granted permission 
to bid but no return was made for the 
alleged reason that the heirs objected to 
the price. On October 11, 1890, the 
tract was again offered under the pre- 
vious order, and was knocked down to 
the administrator at $36.25 per acre,and 
after the sale one L, who was the next 
lowest bidder, offered to take the Jand at 
$36.50, but afterwards withdrew his of- 
fer; and the administrator reported that 
he was unable to sell the property ‘‘for 
want of good and sufficient bids.” The 
order of sale was continued from term to 


term and until April 1892, when an alias 
order was issued, leave again being 
given the administrator to purchase 
at his own sale; and at that sale 
he became the purchaser at $26 per 
acre; but the sale was ‘set aside and 
on re sale one “I” bid in the property 
at $30 per acre; the sale being subse- 
quently confirmed. 

Held, that the administrator who was 
not acting at the request of the heirs 
when he made his several bids, should 
be surcharged, on final account, with the 
difference between the price at which 
the land was finally sold and the price 
at which it was bid in by him on Oct, 
11, 1890. 
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MORTGAGES OF LEASES OF REAL ESTATE. 


The State Trust Co,, astrustee, v, The Casino Co. and others, New York supreme court, special term, 
October, 1896. 


Action to foreclose a mortgage made 
by the defendant Casino Company to the 
plaintiff to secure the payment of certain 
bonds issued by it, The mortgage covers 
certain leasehold premises owned by it 
and also certain chattels, consisting of 
machinery, chairs, scenery, and other 
like articles constituting the theatrical 
equipment of said defendant for the bus- 
iness which it carried on upon the prem- 
ises above referred to. The defendants 
the American Exchange National Bank 
and the receiver both contend that the 
mortgage is void as to them by reason 
of the fact that it is a chattel mortgage, 
and has not been refiled as required by 
law; and the claim is made that this in- 
firmity extends to all of the mortgaged 
property, including the leasehold in-— 
terest, 

Held: If this be a correct construction 
of the law, the consequences are likely 
to be grave indeed, as itis contrary to 
the consensus of professional opinion 
and the long established practice of the 
bar in dealing with mortgages on lease- 
hold property. The court should there- 
fore proceed with the most careful de- 
liberation, and be satisfied with nothing 
less than the plain demands of sound rea- 
son before holding that a mortgage upon 
a leasehold interest in real property 
must be originally filed and annually re- 
filed as a chattel mortgage under the 
penalties of the act. 

The Chattel Mortgage act was passed 
in 1833 (chap. 279). Section1 provides 
as follows: “Sectiont. Every mortgage 
or conveyance intended to operate as a 
mortgage of goods and chattels hereafter 
made, which shall not be accompanied 
by an immediate delivery, and be follow- 
ed by an actual and continued change 
of possession of the things mortgaged, 
shall be absolutely void as against sub- 
sequent purchasers and mortgagees in 


good faith, unless the mortgage, or a 
true copy thereof, shall be filed as di- 
rected in the succeeding section of this 
act.”” The statement cannot be success- 
fully challenged that for the period of 
sixty years the words ‘goods and chat- 
tels,”’ as contained in this act, have not 
been considered as including leasehold 
interests in real estate, or ‘‘chattels real” 
as thev are elsewhere called in the stat- 
ute law of the state. Indeed, the con- 
text of the entire act plainly shows that 
the legislature had only in mind concrete 
property having tangible existence and 
susceptible of manual transfer. 

The question, however, is conclusively 
settled by a decision of the court of ap- 
peals construing the act, and holding 
that it does not apply to mortgages of 
leases of real estate (Booth v. Kehoe, 71 
N. Y. 341). 

Such mortgages are subject only to the 
provisions of the chapter of the Revised 


Statutes respecting the record of con- 
veyances. It is there provided that ‘‘as 
used in this chapter,” the term real 
estate shall embrace al! ‘‘chattels real,” 
and that the term ‘‘conveyance” as used 
therein shall embrace ‘‘every instrument 
in writing by which any estate or inter— 
est in real estate is created, aliened, 
mortgaged or assigned” (Revised Stat. 
3 Birdseye, p. 2561.) It will be noticed 
that this statute does not undertake to 
declare that chattels real are real estate, 
but that for the purposes of the act only 
the term real estate as used therein shall 
embrace such chattels. 

Further held: The definitions of ‘‘real 
property” and “personal property” con- 
tained in the “Statutory Construction 
law” (chap. 677, Laws of 1892, sections 
3 and 4) do not require a different con- 
struction of the Chattel Mortgage act, 
and one which will bring within its 
scope mortgages on leaseholds. 














ACCOUNTANTS’ 


ACCOUNTANCY. 







DEPARTMENT. 





These columns are intended to embrace topics of interest to accountants, and discussions of, and decise 
ions upon, matters of law involved in various branches of accountancy. Cases bearing upon the management 
and distribution ot trust estates and property are published under this head. These are of importance to 
trust companies, bankers, and all others charged with the management of trust property; as well as to ac- 
countants employed to investigate trusts, make reports, and assist in the rendering of accounts. 


AMERICAN RAILWAY ACCOUNT- 
ING. 

The following synopsis of a letter 
written by William Keyser and recently 
published in Baltimore, is interes ing as 
indicating a growing sentiment for 
more advanced methods of accounting 
concerning American railway proper- 
ties. Mr. Keyser was 2d vice-president 
of the Baltimore and Ohio Railway Co, 
during the administration of the late 
John W. Garrett, and subsequently 
served asa director. He says: 

‘*‘When the writer was in London re- 
cently Lord Rothschild, the head of one 
of the greatest banking houses of that 
city, said to him that there were two 
things in connection with the American 
railway management which needed rad- 
ical reform before confidence on the part 
part of foreign investors in American 
railway securities could be restored. 
The one was the abolition of the one- 
man power in the president, and the 
other a more rigid supervision of com- 
petent and disinterested experts of the 
system and correctness of American 
railway accounting. 

‘‘The report of Mr. Little on the af- 
fairs of the Baltimore and Ohio Railway 
Co., just issued, strikingly confirms the 
correctness of this criticism. Unfortu- 
natély, this is not the first investigation 
to which the affairs of this company have 
been subjected within late years, nor is 
it the first time the accuracy of its ac- 
counts has been called in question and 
clearly shown to be unreliable and un- 
trustworthy. 







“In 1888 a committee of investigation 
of which I was chairman, after an ex- 


haustive examination, wrote off as 
worthless some $25,000 000, which as 
an asset never had an existence, and 
which only appeared to the credit of 
the profit and loss account as the result 
of the systematic manipulation of the 
accounts upon a theory ot finance not 
only unsound in principle, but un- 
known in any correct system of book- 
keeping.” 

Mr, Keyser then goes on to say that an 
expert accountant was then secured 
and the books made to conform with 
the latest and most approved system of 
railroad bookkeeping, This man is 
still in the company’s employ, and yet 
the old system was again adopted, the 
books being made to conform to the 
reports as issued. Mr. Keyser then 
compares the condition of the road as 
represented in 1888, with its immense 
so called surplus, to that of the present 
day, and concludes by asking ‘*‘Who is 
responsible?” He then goes on to say: 

‘*That the responsibility for entailing 
this enormous loss upon the investing 
public rests somewhere cannot be de- 
nied. While during a part of the time 
under review business conditions were 
not favorable for railroad earnings, it is 
well known that well-managed proper- 
ties have held their own, and that a 
diminution or temporary loss of divi- 
dends has been the only disadvantage 
the stockholder has labored under. 

“I think in the case of the Baltimore 
& Ohio Railroad Company the one-man 
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power has been largely responsible. 
The board of directors of this property 
have apparently never exercised any 
control over its affairs or accounting or 
kept themselves iaformed of the situa- 
tion. Gentlemen have for years loaned 
their respectable names to give currency 
to this company’s reports and inspire 
confidence in its management. While 
the public at large were openly criticis- 
ing the statements and the business 
methods in vogue, these directors, who 
were the responsible parties, seem to 
have contented themselves to remain in 
profound ignorance of the nature and 
bearing of the large transactions which 
have resulted in saddling upon the con- 
cern immense losses and untold compli- 
cations, and of the system under which 
the accounts were being handled, and 
apparently indifferent as to the correct- 
ness or character of the reports for 
which they were responsible. 

‘*The first step toward remedying the 
evils of the past is, in my judgment, to 
determine clearly to what they are at-— 
tributable, and I believe the incompe- 
tency and inefficiency of the board of 
management lies at the bottom of the 
Baltimore and Ohio Railroad Company’s 
past troubles. When the chairman of 
the finance committee of a great corpor- 
ation will content himself to remain in 
absolute ignorance of the financial con- 
dition of his company, and deliberately 
close his eyes when the air is full of 
damaging rumors as to its condition, it 
seems to me the time has come when 
finance committees and their chairmen 
are no longer wanted, and the same may 
be said of boards of directors. 

‘*A wholesome lesson may be learned 
from the past and the evils to some ex- 
tent offset if a radical change can now 
be inaugurated so that in the future this 
and otner similar companies can be man- 
aged by men who accept positions, rec- 
ognizing their responsibility to the pub- 
lic, and who will see to it that no reports 
of the president and directors are issued 
without at least ordinary precaution and 
diligence being used to make sure that 
the figures presented are based upon 
some well-organized principle of book- 
keeping.” 
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The ‘‘American -Accountants’ Manual,” 


Vol L., Broaker & Chapman, Publish- 

ers, 150 Nassau St., N.Y. To be ready 

Feb. 1, 1897. Issued by subscrip- 

tion only; Price $2, postage prepaid, 

The announcement of this work has 
receatly been made, Pursuant to Chap- 
ter 312 of the Laws of New York 1896, 
entitled “An act to regulate the profes— 
sion of public accountants,” the first li- 
censing examination for the issue of cer- 
tificates conferring upon applicants the 
right to use the title ‘*C. P. A.”’ (certi- 
fied public accountant) was held at Buf- 
falo and New York, Tuesday and Wed- 
nesday, December 15 and 16, 1896. In 
this work, Mr. Frank Broaker, one of 
the state board of examiners, assisted by 
his partner, Richard M. Chapman, pre- 
sents the examination questions pre- 
pared by the board upon the subjects 
‘Theory of Accounts,” ‘*Practical Ac- 
counting,” ‘‘Auditing” and ‘*Commer- 
cial Law,” together with the answers 
given at the examination, in concise 
form, and elucidated by author’s com- 
mentaries upon the technique and ex- 
pression of modern accountancy. 

The work is especially designed as a 
manual for accountants and students, 
imparting the higher logical and scien- 
tific conception of the subject now rec- 
ognized to be above and supplementary 
to counting house bookkeeping. 

Following is from the publishers’ an- 
nouncement: 

“This is the first technical work pub- 
lished in the United States, asthe direct 
outcome of the legal recognition of 
higher accountancy as a learned profes- 
sion, and is therefore fraught with ex- 
ceptional interest to all in anywise iden- 
tified with business accounts, from the 
office bookkeeper seeking to rise from 
his mechanical and monotonous routine 
into a broader and more comprehensive 
knowledge of technical accounting, to 
the financier whose more responsible 
office calls for the utmost refinement and 
exactness of expression in stating re- 
sults It is therefore naturally expected 
that this first edition will be largely in 
demand, and to insure early delivery, 
subscriptions should be sent in at the 
earliest possible date.” 
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INQUIRIES AND CORRESPONDENCE. 


opais department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places 
of those submitting inquiries are published, unless special request is made to the contrary. 


Oheck of Illinois Bank on New York. 


New York, December 22, 1896. 
Editor Banking Law Journal: 

Dear Sir:—In view of the recent bank fail- 
ures in Chicago, please state the law as to the 
rights of holders of checks of the failed Chicago 
banks on their New York correspondents. Are 
they entitled to have them paid, or must they 
look to the estates uf the failed banks? 

Lex. 


The law of Illinois is that the giving 
of a check operates as an equitable as- 
signment to the holder of the amount 
on deposit drawn for, and the holder has 
aright of action against the bank for 
the amount, if it refuses to pay, when in 
funds. The lawof New York, on the 
other hand, is that a check is not an as- 
signment to the payee, and the holder 
has no recourse upon the drawee bank, 
prior to acceptance, 

The point of inquiry was made the 
subject of decision by the county court 
of Cook county, Illinois, in the year 
1894, in the matter of the insolvent es- 
tate of Herman Schaffner & Co., private 
bankers. They sold exchange on their 
New York correspondent, but failed 
betore the draft was presented. The 
New York bank, although in funds, re- 
fused to pay the holder of the paper, 
and turned over the balance of account 
to the assignee of the Chicago bankers, 
The holder sought to have the Illinois 
law applied to the transaction, under 
which the draft would constitute an as- 
signment and give him precedence over 
the later general assignment for benefit 
‘of creditors. The county court decided, 
however, that the draft was a New York 


contract; hence it did not constitute an 
assignment, and recovery of the amount 
cannot be had. The case is mentioned 
in the Banxinc L. J. for September 
1894, at page 130. We find no record 
of any decision on appeal. 


Protest of Express Money Order. 


—, Attica, N. Y., Dec. 3, 1896. 
Editor Banking Law Journal; 

Dear Sir:—Mr. ‘‘B” has an express money 
order. He presents it at the office of the ex— 
press company in histown. Payment refused. 
Reason: No funds. 

Why is it not protestable? 


Yours, 
Gro. D, CoGswELL, 


Teller, 


If the money ordercomes within the 
definition of a bill of exchange, a notary 
public in New York state would be au- 
thorized by the laws thereof to protest 
for non-payment, 


Chicago Exchange—Time of Present- 
ment. 


Mississippi, December 22, 1896. 
Editor Banking Law Journal: 


Dear Sir: A bank in Mississippi issues ex- 
change on aChicago bank. Fifteen days later, 
the Chicago bank fails, at which time the ex- 


change has not been presented. Who loses? 
A. M. 


In case of laches in presentment, the 
drawer of a check or draft on a bank is 
not absolutely discharged, but only to 
the extent he is injured by the delay, 
We think non-presentment of such a 
draft for fifteen days after issue consti- 
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tutes laches, and relieves the drawer 
from loss. In Parker v. Reddick, 65 
Miss. 242, where a Mississippi banker 
sold exchange on his New York corres- 
pondent, which circulated about a month 
before presentment; and then was dis— 
honored because of no funds, the court 
decided there was laches in presentment 
and the first indorser was discharged. 
He said: 

“A bill or check payable on demand 
must be presented for payment within a 
reasonable time. What-constitutes reas- 
onable time in such acase is a question 
of law to be determined by the court 
when the facts are ascertained. No de- 
lay in making presentment of paper 
payable on demand, can be termed reas- 
onable, if it is more than is fairly 
required in the ordinary course of busi- 
ness, without special inconvenience to 
the holder, or by the special circum- 
stances of the case. Such paper con- 
templates immediate payment, It can- 
not be said that it is intended for cir- 
culation. One who holds a bill or check 
payable on demand beyond the time 
necessary, in the usual course of busi- 
ness for its presentment for payment, 
does so at his peril, The general rule 
derived from the authorities, but sub- 
ject to modification by special circum- 
stances, is that if the drawee of such 
paper resides in a different place from 
that in which it is drawn, and the in- 
strument must be sent by mail for pre- 
sentment, it must be mailed on the day 
next after that on which it was received 
by the holder. Paper payable on de- 
mand, while not commonly intended for 
that purpose, may be put into circula- 
tion; but its ultimate presentment for 
payment cannot be delayed beyond a 
reasonable time, by transfer or successive 
transfers, any more than it can by being 
locked up, or held an unreasonable time, 
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by the first or any subsequent holder.” 

While the Mississippi court does not 
define the “reasonable time” require- 
ment by a stated number of days, as do 
the courts of some of the states, it is 
quite clear that it would hold 15 days 
delay in presentment of a check on Chi- 
cago an unreasonable time, and place 
the loss with the holder, rather than the 
drawer of the check. 


Draft ‘‘One Day after Sight.’’ 
N. Y, December 12, 1896 
Editor Banking Law Journal: 

Dear Sir:—A in New York draws on Bat 
Boston, dated Dec. 5th 1896 ‘‘one day after 
sight.” Draft is presented to B Dec, 7th who 
accepts. Bcelaims draft is not payable until 
December 11th. A claims draft should have been 
paid Dec 8th. Which is right? 

B. is right. The Massachusetts law 
abolishing days of grace does not take 
effect until January 1, 1897. 


Necessity of Notice of Dishonor. 


Covington, Ky., December Io, 1896. 
Editor Banking Law Journal: 

Dear Sir: A draws on B at four months to 
order of A. B accepts. A indorses and dis- 
counts with his bank. At maturity, B fails to 
pay. Draft is thereupon protested by C, cashier 
of bank, but no formal notice of dishonor is 
given to A, cashier believing that charge of ac- 
ceptance back to accountof A is sufficient. Ten 
days later, A first learns that acceptance has not 
been paid. Is A liable? 


CASHIER, 

We think not. A was entitled to no- 
tice of dishonor, as drawer and indorser, 
and the failure to give him such notice, 
discharged him from liability. 

The case of Citizens’ Savings Bank 
v. Hays, decided by the court of appeals 
of Kentucky in 1895, is very similar, 
See 96 Ky. 365. In that case a custom- 
er of the bank indorsed and discounted 
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an acceptance, which at maturity was 
not paid, and was thereupon protested 
by the cashier of the bank. The court 
held that as the paper was an inland bill 
of exchange there was no necessity for 
a formal protest but that the indorser 
was entitled to notice of dishonor, other- 
wise he would be discharged. As no 
such notice had been given, but the only 
evidence was the cashier's certificate of 
protest, the indorser was held not liable 
to the bank. Ona second hearing of 
this case, however, the bank produced 
evidence of the further fact that in the 
business in which the accepted draft 
was used, the indorser and the cashier 
of the bank were in reality partners; and 
upon this evidence the court held thein- 
dorser liable; the theory of the decision 
being that notice of dishonor to one 
partner is sufficient to bind his copartner, 
and that as one of the partners was 
cashier of the bank at the time the bill 
was discounted and when it matured, 
the law will presume he had notice at 
once of the non-payment, and the in- 
dorser, as the other partner, was conse- 
quently bound. 


Check—Payment Stopped. 


CLEVELAND, O., Dec. 14, 1896. 
Editor Banking Law Journal: 

Dear Sir:—A isa depositor in B bank, A 
transacts certain business with C, in course of 
which he deliversto C his check on B, payable 
“C or order.” Shortly afterwards and before 
check is presented at bank, A discovering that 
he has been swindled, notifies bank not to pay 
check. Thereafter, in rush of business, teller 
overlooks notice and pays check when presented 
by C who is known to teller. Who loses the 
amount? A. B. 


The bank will lose it. It was A’s 
right to revoke payment of his check, 
and the bank, thereafter paying it, did 
so at its peril. 
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Set-off of Certificate of Deposit in 
Failed Bank. 


—, Kansas, Dec. 13, 1896. 
Editor Banking Law Journal: 

Dear Sir:—A bank in Kansas fails holding a 
note of A, not yet due. After the failure A 
purchases from another depositor, at heavy dis- 
count, a certificate of deposit of the failed bank, 
which he seeks to have set off against his liabil- 
ity on the note. Is this lawful or permissible? 

M. 


The decisions are uniform that a cer— 
tificate of deposit so purchased cannot 
be set off. See decision of supreme 
court of Pennsylvania to this effect in 
present Journal at page 750. For other 
cases see Venango Nat. Bank v, Taylor, 
56 Pa. St. 14; Smith v. Mosby, 9 Heisk. 
(Tenn.) sor. 


Receipt of Checks by Messenger. 
——, December 1, 1896. 
Editor Banking Law Journal: 

Dear Sir:—In the city of X, where there are 
three banks but no clearing house, the messen- 
ger of B bank presented a number of checks 
and drafts to A bank, and received from A bank 
in part payment, certain checks and drafts on 
his own, B bank. One of these checks proved 
to be an overdraft. In the absence of an agree- 
ment between the banks, can A bank claim the 
check was paid by B bank? CASHIER. 


These matters are generally arranged 
by agreement between the banks, which 
provide for the return of checks not 
good and the like, in analogy to the 
clearing house rules of the larger places. 
In the absence of any agreement, how- 
ever, we would not regard the receipt 
by the messenger of the checks on his 
bank as a payment of them, debarring 
the latter’s right to return such as were 
no& good, within a reasonable time. The 
transaction was rather in the nature of 
a presentment of the checks to B bank, 
through its messenger, for payment, 
which presentment was not a completed 
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act until his return to the bank; and 
the bank’s return of the check as ‘‘not 
good” within a reasonable time would 
undoubtedly be lawful and proper. 


Death Revokes Check. 


WILKESBARRE, Pa., November 25, 1896. 
Editor Banking Law Journal: 

Dear Sik:—Where a check is drawn ona bank 
in this state, and the drawer of the check dies 
before the payee of the check presents it for pay- 
ment, of which death the bank has notice, can 
the bank rightfully pay the check to the payee? 

TELLER. 


No. Death of the drawer operates as 
a revocation of the bank’s authority to 


pay. 


Presentment of Note to Cashier away 
from Bank. 


WHEELING, W. Va., Dec. 7, 1896. 
Editor Banking Law Journal, 
DEAR Six:—A party was the owner of a ne- 
gotiable note payable at a bank in a certain city 
f this state. On the day of maturity, he was 
n the city where the bank was situated, tran- 
acting certain business with the cashier of the 
bank, but at a point distant from the bank. He 
then and there presented the note to the cash- 
ier, who said there was no funds. He did not 
go to the bank as he was anxious to catch a 
train, and would not have time. The indorser 
was notified, and now claims the note was not 
properly presented, and that he is discharged. 
Please publish your opinion. 
WEsT VIRGINIA, 
There was no legal presentment and 
the indorser was, in consequence, dis- 
charged. A similar point has already 
been made the subject of adjudication in 
your state. See Peabody Insurance Co. 
v. Wilson, decided in 1877. It is held 
in that case, among other things, that 
where a negotiable note is by its terms 
payable at a particular bank, proof of 
presentment at that bank at its matur- 
ity 1s indispensable to a recovery in an 
action thereon against the indorser. 
Also, that in such an action it will not 
be sufficient to show that such note was 


presented for payment to the cashier of 
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the bank at which it is payable, unless 
it further appears that such presentment 
was made to the cashier at the dank. 


Taxation of Mortgages held by National 
Banks in Nevada. 


: Nevada, Dec. 10, 1896. 
Editor Banking Law Journal: 

Dear Sir: Has itever been decided in Nevada 
that mortgages held by national banks were 
subject to state taxation? Your early reply will 
oblige. 

= 3. 

Just the contrary has been decided; 
that mortgages owned by national banks 
are not subject to state taxation, State 
v. First Nat. Bank, 4 Nev. 348. And in 
a later case, it is said that the supreme 
court of the United States, which is the 
final arbiter in such matters, has de- 
clared the law that national banks are 
only subject to state taxation upon their 
real estate, and upon the shares of stock 
in the bank owned by the stockholders; 
hence the matter is not now open for 
discussion in the state courts, National 
Bank v. Creig, 21 Nev. 404. 


Notice of Protest by Acceptor. 


Louisville, Ky., December 1, 1896. 
Editor Banking Law Journal: 

Dear Sir:—Is it lawful for an acceptor of a 
bill of exchange, payable at a bank, and who 
has permitted it to go to protest, to himself give 
notice of protest to drawer and indorsers. 
Would such an act have any binding effect le- 
gally, in case the liability of such indorsers to 
the holder was dependent upon notice so given? 

KENTUCKY. 

It has been so held in Kentucky. So- 
bree Dep. Bank v. Moreland, 96 Ky. 
150. The court says: ‘‘It was a matter 
of doubt for a long time whether the ac- 
ceptor of a bill who had permitted his 
paper to go to protest, could give a 
valid notice, but Mr. Daniel in his trea— 
tise on Negotiable Instruments says it is 
now ‘a principle of the law merchant, 
however unphilosophical it may seem.’ ”’ 
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Embraeing Items of Interest in all the States. Readers are requested to communicate matters arising lecally 
to enhance the interest and value of this department, 


Down Pretry CLose—Bank Examiner Frank 
Osborne reports that when he closed Colonel 
Alexander Warner's bank, Baxter Springs, Kan,, 
the amount of money in the vault was $29.36. 
The capital stock of the bank was $65,000. 


THE CANADA Law JouRNAL—In the ‘‘Canada 
Law Journal” for Dec. ist is an interesting ar- 
ticle on the Respective Functions of Judge and 
Jury in Negligence Cases by E. F. B. Johnston, 
Q. C, of Toronto,one of the foremost men of the 
Canadian Bar. There are also notes of cases 
from every province in Canada, many of which 
are not elsewhere published,for which the Jour- 
nal has its own reporters, as well as the usual 
review of the current English cases. 

The Canada Law Journal is the official organ 
ofthe Law Society, and is published semi- 
monthly, It has justentered upon its forty-third 
year of publication, and is the oldest legal pub- 
lication in Canada. It has the largest circula- 
tion of any legal publication in Canada, and is 
the only legal publication publishing notes of 
cases from all of the Canadian provinces. 


No Gop CErTIFICATES—The following letter 
from the Secretary of the Treasury has been 
made public: 

Franklin Haven, Esq., President Merchants’ 

National Bank, Boston, Mass. 

Sir: Replying to your favor of 24th of Novem- 
ber, written in behalf of the Boston banks, ask- 
ing for the issue of gold certificates, under the 
authority granted in section 12 of the act of July 
12, 1882, I am not yet prepared to give the nec- 
essary order. 

After the reserve has once fallen below one 
hundred millions, and the issue of such certifi- 
cates has been stopped, it is not certain that the 
Secretary of the Treasury, especially in view of 
existing conditions, would be justified in resum- 
ing their reissue. It has been the experience of 
the department in the past that the normal in- 
crease of the gold reserve caused by the exchange 
of paper currency for gold is checked by the 
issue of gold certificates, and, in fact, upon var-— 
ious occasions considerable amounts of gold 
have been withdrawn by the presentation of 
notes for redemption and immediately redepos- 
ited in exchanges for gold certificates. Moreover 
the House of Representatives in the Fifty-third 
Congress, at its third session, passed a bi!l dis- 
continuing their issue entirely, and it is the in- 
tention of the department to present the subject 
again at a very early date. As the amount of 
gold reserve is largely determined from time to 
time by the available amount of paper in circu- 
lation, it seems inadvisable, at this time espec- 
ially, to increase the volume of that currency by 
the issue of gold certificates. 

J. G. CARLISLE, Secretary. 


Missourt NATIONAL BaNnk.—The Missourl 
National Bank of Kansas City was taken in 
charge by H. A. Forman, National Bank Exam- 
iner,on the morning of November 30th, the 
cause being heavy withdrawals of deposits which 
brought the cash down below the required re- 
serve. A plan of reorganization by the co-op- 
eration of depositors and stockholders was there- 
after attempted, but the comptroller of the cur- 
rency withheld his approval, as will be seen by 
the following communication from him to N.R. 
Ferguson, one of the proposed reorganizers un- 
der date of December 12th: 

‘The taking possession of the bank by the re- 
ceiver will in no wise interfere with the organi- 
zation of a new bank. It ought to be understood 
however, at the outset, that the new bank is to 
be an independent institution, irrespective of 
the Missouri National bank. I should not sanc- 
tion a new bank with a capital, which is sug- 
gested the new bank shall have, partly paid in 
cash, and partly in subscriptions, not in cash, 
of creditors of the Missouri National bank. 

‘‘Neither an established bank nora new one 
ought to assume the assets of the Missouri Na- 
tional bank and pay its liabilities. The slow 
and doubtful character of many of the assets of 
that bank caused its failure, and it would be 
neither good business judgment on the part of 
the investors in the new bank, nor wisdom on 
the part of this office, to undertake to establish 
a bank burdened at the very outset with the 
causes which occasioned the failure complained 
of. It ought also to be considered by the projec- 
tors of the new scheme that one of the Kansas 
City banks, with large cash means and a large 
capital and surplus, was unwilling to undertake 
the liquidation of the Missouri National's affairs 
because it would not pay to doso. 

‘By careful and prudent management the 
Missouri National bank can be made to pay its 
creditors and depositors in full, with interest, 
through a receivership, and as rapidly as 
through a bank, which would not have available 
the necessary means to pay all demands at 
once. The Missouri National bank can be 
liquidated voluntarily only through the share- 
holders of that bank furnishing a sufficient am- 
ount of money to pay the creditors of the bank 
on demand, in accordance with law, or through 
a receivership. 

‘*I shall be glad toin any way properly facili- 
tate such liquidation, but cannot approve of the 
plans, which will not aid to that end, and would 
not conform to the requirements of law, and 
would result in establishing another bank in 
Kansas City handicapped from the start.” 


New HampsHireE SAvinGs-BANK POoLicy.— 
The latest addition to the disgracefully long list 
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of recent New Hampshire savings bank failures 
and scandals is the worst of all. The losses 
through the Farwell operations in Sullivan 
County Institution for Savings at Claremont are 
not only very large, but widespread amongst 
that class of people whose few hundred dollars, 
acquired by hard labor and close economy stood 
between them and the poor-house. Already, 
as a result of the collapse, it is stated that two 
old people who would have been able otherwise 
to pass their remaining days in a comfortable 
independence have had to seek admission to the 
county almshouse, and several others are said 
to be on their way ‘‘over the hill.” 

Many more, of younger years, have been re- 
duced to penury again and compelled to begin 
the battle all over. Various trust funds are in- 
volved. A town high school fund is reported 
lost; a town library fund has wholly or partially 
disappeared; the Episcopal bishop fund has 
been cut down nearly to nothing. 

The public loss, the private loss, the loss to 
education and religion, the affiiction and mis- 
ery which has been visited upon the poer by 
this speculation in savings bank funds—to use 
no harsher term—can hardly be conceived of. 
And it is only one of several cases which have in 
the past three years been blotting all over the 
record of trusteeship of savings in the Granite 
State, 

Nor is it much more than was to be expected. 
State supervision over savings bank investments 
had been reduced to a minimum in New Hamp- 
shire. The doctrine of the least government 
the best had been carried to its extremities. 
Savings bank trustees were at liberty to place 
the funds about where they would. Conse- 
quently safety of the principal was lost sight of 
in arush after high interest. The banks put 
their trust funds—the savings usually of the 
poor—into everything that promised a high re- 
turn on the money. The Claremont case is well 
in point. The savings were put into any sort 
of a Western land mortgage that promised 8 and 
10 or more per cent. Even cattle companies 
caught some of the money. Squatters on the 
arid lands of western Kansas and Nebraska ob- 
tained these loans and what was not carried off 
by the squatters who ‘‘picked up and dusted” 
after getting a loan was absorbed by the mort- 
gage sharks who negotiated the transactions. 
So high for a time became the rates of dividends 
on deposits which the New Hampshire Savings 
banks were able to pay that money was attract- 
ed thither from Massachusetts where, under 
close state restrictions in the matter of savings 
investments, the banks could only pay 4 perct. 

And behold the result. It was inevitable. 
People who plunge after a rate of interest above 
the average earnings of capital, must always be 
prepared for some sacrifice of the principal. But 
they rarely seem to be, and go plunging on un- 
til as now the poor-house comes into view. The 
wisdom of state interference and direction in 
the investment of small savings, will hardly be 
called in question at this moment. The Massa- 
chusetts policy needs no better vindication than 
the New Hampshire record offers.—Springfield 
Republican. 


THE BANKING LAW JOURNAL. 


How Supreme Court CAsEs ARE DECIDED.— 
The way cases are considered and disposed of 
by the supreme court of the United States was 
described by Mr. Justice Brewerin the course 
of his response to a toast at a banquet given by 
the Bar of the Sixth Federal circuit at Cincin- 
nati, October 3, 1896. On this point he said: 

“‘In my intercourse with the members of the 
bar I have found to my great surprise that the 
impression prevails with some that cases, after 
being submitted, are divided among the judges 
and that the court bases its judgment in each 
one wholly upon the report made by some 
one judge to whom the case has been assigned 
for examination and report. I have met with 
lawyers who actually believed that the opinion 
was written before the case was decided in con- 
ference, and that the only member of the court 
who fully examined the record and briefs, was 
the man who prepared the opinion: 

‘*It is my duty to say thatthe business in our 
court is not conducted in any such mode, Each 
justice is furnished with a printed copy of the 
record, and with a copy of each brief filed, and 
each one examines the records and briefs at his 
chambers before the case is taken up for consid- 
eration. The cases are thoroughly discussed in 
conference—the discussion in some being nec- 
essarily more extended than in others. The 
discussion being concluded—and it is never 
concluded until each member of the court has 
said all that he desires to say—the roll is called, 
and each justice present and participating in the 
decision votes to affirm, reverse or modify, as 
his examination and reflection suggest. The 
chief justice, after the conference, and without 
consulting his brethren, distributes the cases so- 
decided for opinions. No justice knows, at the 
time he votes in a particular case, that he will 
be asked to become the organ of the courtin that 
case; nor does any member of the court ask 
that a particular case be assigned to him. 

‘*The next step is the preparation of the opin- 
ion by the justice to whom ithas been assigned. 
The opinion, when prepared, is privately print- 
ed, anda copy placed in the hands of each 
member of the court for examination and criti- 
cism. Itis examined by each justice, and re— 
turned to the author, with such criticisms and: 
objections as are deemed necessary. If these 
objections are of a serious kind, affecting the 
general trend of the opinion, the writercalls the 
attention of the justices to them that they may 
be passed upon. The author adopts such sug- 
gestions of mere form as meet his views. If 
objections are made to which the writer does not 
agree, they are considered in conference and 
are sustained or overruled as the majority may 
determine. The opinion is reprinted so as to 
express the fina] conclusions of the court, and is 
then filed. 

“Thus, you will observe, not only is the ut- 


most care taken to make the opinion express- 


the view of the court, but that the final judg- 
ment rests, in every case decided, upon the ex- 
amination by each member of the court of the 
record and briefs. Let me say that, during my 
entire service in the supreme court, I have not 


known a single instance in which the court has- 








ee 
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determined a case merely upon the report of 
One or more justices as to what was contained 
in the record and as to what questions were 
properly presented by it. When you find an 
opinion of the court on file, and published, the 
profession have the right to take it as express- 
ing the deliberate views of the court, based 
upon a careful examination of the records and 
briefs byeac _stice participating in the judg- 
ment.” 


INDUSTRIAL DeprREssion.—Commissioner Car- 
roll D. Wright devoted the closing section of his 
lecture course before the Catholic University, 
Washington, on the subject of commercial crises 
to the panic of 1893 and the period of depression 
which has followed. 

“An industrial depression,” said he, ‘tis a 
mental and moral malady which seizes the pub- 
lic mind atter certain first influences have been 
felt. If you seek for the causes of this malady 
you will find that the politician holds one set, 
the manufacturer another, the labor leader an- 
other, and the economist still another. The 
politician will tell you that a panic is due to the 
action of the party to which he is opposed. 
None of us can deny the important relation 
of legislation to business conditions. In the 
simple matter of a tariff act, if duties are sure to 
be raised importations will be greatly stimulated 
in Order to take advantage of the low rates 
while they last. When once the change is made, 
importers will complain that the times are hard 
and the market stocked with goods, and the 
revenues of the country will also be unfavorably 
affected. On the other hand, if duties are about 
to be lowered, importation slackens while await- 
ing the change, and when it comes importers 
declare that business is good and the govern- 
ment receipts are increased. The overstockiag 
and understocking of the market in anticipation 
of these proposed changes naturally has its ef- 
fect upon manufacturing; it is clear that any 
change in legislation is bound for the time being 
to upset somebody’s calculations, and so the pol- 
itician, in ascribing hard times to legislative 
changes brought about by his opponents is, su- 
perficially at least, speaking with a fair degree 
of truthfulness. 

**We were told, when the first act was passed 
authorizing silver purchases at the rate of $2,- 
000,000 or more a month, that terrible results 
would come to pass. These predictions did not 
fully materialize, and as a result the country 
rushed into silver purchases to the extent of 4,- 
500,000 ounces a month, which soon led to con- 
ditions which contributed largely to the panic 
of 1893. But when it was said that with the re- 
peal of the Sherman act good times would come 
in sixty days, the political people again over- 
emphasized the importance of legislation, for 
three years have passed and we are still suffer- 
ing from the depression of 1893. The politician 
in trying to shift the responsibility for hard 
times upon the opposing party, makes practical 
use of Artemus Ward’s philosophic remark that 
the proper place for a boil is on another fellow’s 
neck, 


‘*Manufacturers, too, are very prone to try to 
find some cause for an industrial depression 
outside of the moral malady. As soon as they 
begin to make a profit in any line of business 
they rush it to the point of general collapse. 
One of the best illustrations of this is afforded 
by the bicycle business. A year ago you had to 
look around fora bicycle shop, and now you 
cannot move on any business street without 
running into many. In the former case the bi- 
cycle dealers and manufacturers were sellingfor 
$100 and $125 something which cost them, ac- 
cording to the best testimony, about $33. The 
result was that everybody rushed into the busi— 
ness and we have had a carnival of bicycle fail- 
ures, and a heavy reduction in prices and pro— 
fits. That shows the moral efiect of rushing 
into business, and then being rushed out. 

The labor leaders are inclined to look for 
the oppressions of capital in all these economic 
catastrophies. There are more strikes in pros- 
perous times than in adverse times, although 
the early stages of a period of financial depres— 
sion are apt to be marked by labor troubles. 
The labor people want to do just as the bicycle 
manufacturers did—that is, to rush in and reap. 
the largest share possible of the profit; and for 
this reason good times are must likely to be 
filled with labor troubles. 

“The two things which seem—to my own. 
mind—to do most in bringing on crises asa rule 
are overspeculation and temporary overproduc— 
tion. The speculative fever seizes the minds of 
people, stocks become watered, and values rest 
on paper. Then the crash comes as an absolute 
necessity. When conditions of business are 
ripe for it, the failure of one house will act like 
the pushing out of the under brick ina pile—alb 
the others will topple over. It has been rightly 
said that each new period of speculation and 
wide extension of credit brings to maturity once 
in about ten years a new crop of reckless people 
whose wild investments and irresponsible man- 
agement lead up to an ultimate crash. 

‘‘Among the specific causes of the panic of 
1893. Mr. George R. Gibson cited in an article 
in the Forum for June, 1893, these: excessive 
floods and damage to the cotton crop in 1892; 
the Homestead and Buffalo strikes of the same 
summer; the threatened attack of the cholera; 
the recent presence of a national campaign,. 
which always checks business; and, as the re- 
sult of the election, a promised reversal of the 
former tariff policy. Then the figures of the 
changed balance of trade, due to our prosperity 
and Europe's poverty, the Reading Railroad 
troubles, the cordage bubble, and the Whiskey 
Trust investigation, added to the confusion 
which, during the year previous to the summer 
of 1893, undermined business security and 
brought about the state of mind which made the 
panic of 1893 inevitable. Mr. Albert C. Stevens 
in alate Forum article sketched the effect of 
the stringency in the money market which the 
first alarm produced. When capital rushed to. 


safety, the mills had to stop; manufacturers 
preferred to await a revival of demand rather 
than store their products in the ordinary way; 
this threw a million workers out of employment 
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who, in enforced idleness, could no longer be 
purchasers, and this in turn operated to throw 
another large section out of employment; and 
so the disaster grew. These are the influences 
on this side the water, but conditions abroad 
furnished their part. The reaction from the 
overspeculation in Argentina and Australia, 
which resulted in the failure of the Baring Bros , 
sent back home a great volume of American se- 
curities, which helped to upset the money mar- 
ket, especially in view of the fear which the ex- 
istence of the Sherman law then produced, that 
we might be drifting on toa silver basis.” 


THE McCLELLAN BANKING BILL—A corres- 
pondent in the New York ‘‘Evening Post” 
states the chief points of Bill No. 2699 in the 
national House of Representatives to secure 
a uniform bank note circulation and to provide 
for the redemption thereof as follows: 

‘*The bill was introduced in Congress by the 
Hon. George B. McClellan; while not repeal- 
ing the national bank act, it is designed to ex- 
tend its scope and open the way for the issue of 
circulating notes by state banks whose state 
legislatures shall pass laws conforming with its 
provisions, also to provide a way by which na- 
tional banks which have not their quota of cir- 
culation may secure the same without investing 
in United States bonds at a high premium, in- 
crease their circulation to the par of their bonds 
already on deposit with the Treasury Depart- 
ment, provide for the redemption of the circula- 
ting notes by the issuing banks, thus relieving 
the Treasury Department of a vast amount of 
work, and incidentally providing a way for re- 
tiring the United States and treasury notes 
without producing a disturbance of the cur-— 
rency. Sections 1 and 2 direct the preparation 
and issue of an additional amount of bank note 
circulation limited to $500,000,000 which will 
suffice to give existing national and state banks 
their full quota as provided in the bill and leave 
asurplus for any new banks which may be or- 
ganized; and the distribution or allotment of 
thesame. The provisions of section 3 are re- 
strictive; that banks, more particularly state 
banks, shall comply with the national bank act, 
in so far that by their articles of association and 
by the laws of the states in which they are or- 
ganized they shall make their circulating notes 
a first lien on the total assets of the bank and 
their stockholders liable for an amount equal to 
their holding of stock. These conditions being 
fulfilled, they will be entitled to receive 50 per 
cent. of their capital stock (fully paid) in circu- 
lating notes on a deposit by them of United 
States or treasury notes, and an additional 25 
per cent. ‘free,’ to this extent adopting what 
is known as the Baltimore plan, but not requir- 
ing a ‘sinking fund.’ This provision, together 
with the provision of section 9 allowing banks 
to establish branches within their ‘redemption 
districts,’ will go far towards remedying the 
just complaint that money is only to be had in 
sparsely settled and interior towns at high rates 
of interest, caused by the want of capital; thus 
applying the principle of Scotch and Canadian 
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banks. Section 4 provides that banks having 
on deposit with the comptroller of the currency 
United States bonds, shall receive par in circu- 
lating notes for the bonds thus deposited, and 
repeals conflicting sections in the national bank 
act, which is but ajust provision considering the 
premium which has to be or has been paid for 
the bonds, and would keep the bonds provided 
for in section 6 at par. 

Sec. 6. The reconversion of the banking bonds 
provided for is in the interest of the banks, that 
they may not be driven to the wall by the de- 
mand of gold fortheir notes, a calamity which 
is to be deprecated and by no means likely for 
a long series of years if ever, for we are just 
Starting on (we may reasonably expect) a period 
of prosperity, not having had what we may 
style a ‘money panic,” since ’57, and having by 
this bill relieved the treasury trom its dilemma 
of paying out gold when its receipts were all 
silver. For under the operation of the bill, the 
balances between the banks at the clearing 
house (of which the treasury is a member), and 
also customs duties, will be paid in gold. 

*‘We come now to the consideration of the 
provisions for the redemption of the circulating 
notes which is provided in section 7, which isa 
most important feature. It first relieves the 
treasury from the burden of the work in the re- 
demption division, and puts no more hardship 
on the banks than existed in antebellum times, 
as there will be no more labor than existed then, 
when notes of every design and kind had to be 
assorted and sent home for redemption. In fact 
it will be lessened, for, with redeeming banks 
in each redemption district the notes circulating 
in each redemption district will be those issued 
by the banks in the district (maturally gravita-— 
ting that way, when the plan gets in operation) 
and passing tothe redeeming bank either by 
mail or express, and being charged to the ac- 
count of the issuing bank. The notes present- 
ed at the counters of the issuing banks will be 
ordinarily small in amount, except possibly in 
a commercial crisis, which it is not possible to 
make any provision to guard against. 

‘*Ultimate redemption in case of a failed bank 
is made the duty of the treasurer of the United 
States, as the assets of a failed bank now go 
into the custody of the department. 

‘‘Section 8 provides for the reserve to be held 
by the issuing and redemption banks, follow- 
ing the requirements of the national bank act, 
and providing also for the supervision of the 
banking department. 

‘-Seztion 9 has been already referred to and 
explained. 

Sections 10 and 11 are merely statutory and 
require no explanation. An important feature 
of section 8 should not be overlooked giving 
the secretary of the treasury, with the president 
of the United States. authority to suspend its 
provisions under certain conditions. 

‘Section Io provides for the issue of these 
notes with the signatures of proper bank offi- 
cials, following the wording of sections 5173 
and 5174 of the Revised Statutes relative to 
notes of national banks and making it the duty 
of the comptroller of the currency, who will be 


eine 


ct 








CURRENT 


the custodian of the engraved plates, to furnish 
new notes for ‘mutilated,’ which may be re- 
turned to him duly canceled. 

“Section 11, while providing for the publica- 
tion of the appointment of redeeming agents, 
provides also that the banks may pay outin the 
regular course of business the notes of other 
banks. This is an important feature as it tends 
to make the currency elastic. When there is a 
public want for money, banks will pay out 
whatever comes in to them; when there is a 
plethora of money, they will assort and return 
to the issuing banks the notes received. 

“There has been no provision in this bill for 
making the bank circulation a limited legal ten- 
der, as that feature should be the subject of a 
separate act; nor has there, for the same reason, 
been any definite authority given tothe secre- 
tary of the treasury to issue the required bank- 
ing bonds. 

‘The treasury notes (1890) have not been 
treated in this bill in the same manner as the 
United States notes, as regards conversion into 
bonds for the reason that they have a coin (sil- 
ver) basis and are being reduced with remark- 
able rapidity. During the ten months ending 
November 1, 16,000,000 silver dollars have been 
coined, 12,000,000 in redemption of treasury 
notes and 4,000,000 for the seigniorage. And 
about 35,000,000 dollars since the passage of the 
bill. 

‘It is not thought necessary to take account 
of the silver certificates, as they supply what 
may be called the retail money of commercial 
transactions, the issue of bank circulation being 
confined to notes of $10 and upwards.” 


W. C. CoRNWEIL ON GREENBACKS.—Group 
No. 6 of the New York State Bankers’ Associa- 
tion held its quarterly meeting atthe Ft. Orange 
Club in Albany, on the evening of December 
to. The business session occurred at 6 o'clock, 
and was followed at 8 o’clock by a banquet, 60 
bankers being present, These officers were 
elected: J. H. Ridder, Saratoga, president; 
Jonas H. Brooks, Albany, secretary; executive 
committee, J. J. Wendell, W. A. Waite, W. H, 
Bockes, W. T. Hanson and F. P. Salmon. 

William Kemp, president of the Mutual Bank 
of Troy, presided at the banquet, and the prin— 
cipal addresses were made by Judge Seymour 
Dexter, president of the Second National Bank 
of Elmira, and W. C, Cornwell, president of the 
City Bank of Buffalo. 

Yhe subject of Mr. Cornwell’s address was 
‘**The Gold Standard Victory and the Currency.” 
He said in part: 

“‘Well, we have in this country money to 
burn, notin the slang sense, but literally—to 
burn—to destroy—to get outof the way forever; 
and you all knowI mean the government bank 
notes, the greenbacks. Yes, the blood-stained, 
battle-worn greenbacks. But, says one, you 
would not destroy this money that helped to pay 
off our soldiers in those dark days of the War? 
Yes! thrice yes; because it only pretended to 
pay, but only cheated those same glorious 
heroes out of one-third of their blood-earned 
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wages—was Only worth two-thirds as much as 
good money (which they should have had), and 
they and their families to whom they sent this 
price-of-life-blood, were defrauded thus out of 
just so much that belonged to them. 

But, itis urged, the greenbacks helped us to 
carry on the War. Where would we have been 
without them? Where indeed! The greenback 
was a traitorin the camp. The war cost us 2,- 
500 millions in greenbacks. If we had had 
good money it would have cost us a third less. 
Here is 800 million dead loss, because of the 
greenback. Itcost us more. It cost as infla- 
tion and speculation which grew to enormous 
proportions, burst in 1873, ruining millions and 
entailing years of hard times. 

And yet we have intelligent people defending 
it and advocating its continuance, and depreca- 
ting any action towards wiping out this snake 
in the grass—this poison greenback that is still 
with us after thirty years of life stained with 
perfidy and continved disaster. I say continued 
for you know how, even after 1873, the people 
attributed the hard times to lack of money and 
the fiat money craze swept over us. It was de- 
feated only to appear in another form,the Bland 
silver craze, followed by the free silver craze, 
which grew and expanded fed on the poison of 
fiat money already in the nation’s blood, until 
we got beyond silver to paper again, the treas— 
ury note, and then came growing fear, panic, 
*93, hard times, frenzy, the Chicago platform, 
growing fear again, cessation of nearly all busi- 
ness as the nation held its breath till November 
3d, and then—we breathed again. 

Well may we breathe with relief, for I tell 
you, gentlemen, we have never been so near 
annihilation—commercial annihilation—as we 
were this time. 

Well, what shall we do with this victory? 

Shall we do nothing? 

Then we are cursed. 

It was not a victory of party. It was a vic- 
tory of common-sense—common honesty—busi- 
ness against lunacy ana anarchy. 

But if we do nothing! 

Why we have just escaped going over the 
precipice. 

Shall we do nothing? 

Shall we linger here on the dizzy edge, where 
any time we may be pushed off? Where we 
will surely be pushed off, if we do nothing. 

What have we done? 

We have simply declared that we are on a 
gold basis. 

We are at the very bottom. 

We were there in 1879, only better off, because 
then we had only three hundred and odd mil- 
lions of fiat paper out; to-day we have nearly 
a thousand millions. 

Few now deny the defects of our currency sys- 
tem have brought us to our present state. Few 
realize exactly why. Let me go over it. 

When the issue of notes by the state banks 
was stricken down, at the beginning of the War, 
one of the great needs of commerce was brutal- 
ly left unsupplied. This has never been reme- 
died. The want has never been met, The 
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government paper and national notes that took 
"the place of commercial bank-note issues, have 
never been equal to the work. They have been 
‘fatally-defective, have wrought widespread ruin 
and will continue to do so. 

Now,I am not advocating a return to state 
bank issues. We need bank notes issued against 
assets and not against bonds, but this principle 
can be grafted into the national system easily 
and beneficially, and we would so fall in line 
with other great and civilized nations. 

We hear the inquiry: Why should the banks 
‘issue currency? 

Why cannot a great government with unlim- 
jited resources as a bacxground for taxation best 
maintain this instrument which effects the daily 
life of all the people? The answer is that cur- 
rency is one of the tools of trade, and whether 
good or bad, itis controlled or acted upon by 
‘the laws which are as immutable and as power- 
fu! as are any of the great laws of nature. 

Banks are the machines of trade, They are 
‘in daily touch withits most minute movement— 
automatically aware of its slightest need. The 
bank issuing notes depends upon its business 
depositor to take what he needs of them to pay 
out in the conduct of his business. This puts 
them into circulation. No more are taken out 
‘than business requires. Another business de- 
positor, getting more of them than he needs, 
brings them to some other bank and deposits 
them. Under a proper system, bank notes are 
subject to daily redemption, just like checks, 
and the bank getting the notes will send them 
on to the issuing bank to get the money on 
them—just as if they were checks—so as to be 
prepared to redeem its own notes as they 
comein. The bank notes will thus circulate 
largely in the neighborhood where they are 
needed. 

The increase in their number is regulated, 
consequently, by the requirements of trade,and 
the desire of the banks to get their own notes 
out because of the profit there is in them—the 
interest on them while they are out. 

The decrease is effected by the pressure 
brought to bear by other banks who, striving to 
force their own notes out, send the notes of 
other banks in, and the total amount kept out 
can thus never be more than trade actually re- 
quires. The regulation of volume is automatic. 
There can never be inflation. Therecan never 
be contraction. When thecrops are to be moved 
the money will come out to move them. When 
the operation is over with, the bank currency 
returns as silently as it came. The whole move- 
ment is like the rise and fall of the resistless 
tide. Wesee thus the uses, the convenience, 
the essential propriety of notes issued by 
banks. 

Does the Government, usurping this function 
of the bank, in going into the note-issuing busi- 
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ness, fulfill with its paper issues the mission o 
the bank-note? Emphatically no! 

The Government bank has no depositors and 
cannot get its notes into circulation through de- 
positors as business needs them. It has no 
automatic method of getting information as to 
how much money is needed by trade , and could 
not act upon it if ithad. The Secretary of the 
Treasury, ostensible manager of the banks, has 
his hands tied. The Government currency, 
once outstays out. It drifts away from the 
towns of the West and South to the great cities 
of the East, and stays there to breed speculation 
from rotten plenty, while the farmers and mer- 
chants of the prairies and cotton fields are suffer- 
ing from contraction. 

Out of this agony of contraction and starving 
scarcity of money goes up the cry (and it is an 
honest cry) for more money. It growseverand 
anon—it sweeps intoa whirlwind—a wild appeal 
—the demagogue twists it to his fou: purpose, 
and it becomes a call, now for silver, now for 
paper fiat, for unlimited issue, for lunacy and 
delirium. 

Do you think you have quieted the cry for 
more money? It never will be quiet until these 
people with a legitimate want have that want 
supplied in a legitimate way. 

What are you going to do about it? 

Are there any signs of hope in the horizon? 

Yes; there has risen a star in the Central 
West. 

The Indianapolis convention of Boards of 
Trade has called together all the commercial 
bodies in the United States, who will next 
month take up the question of the reform of the 
currency. 

It is the brightest point in the sky. 

It isa business move for a business need. 
Business won the election. It has a right tocom- 
mand action. If business speaks with a voice 
that is unmistakable, the politician will give 
heed, as he always has done, for after all he 
only wants to know what the most people want 
and he will work for it. 

Here then, my friends, at present, seems our 
best hope. Let us hold up the hands of the 
Indianapolis convention and when the time 
comes and action has been decided upon let us 
make the demand for it earnest and wide- 
spread. 

Fortunate to relate, a great army of the press 
is with us, many of the most intelligentand ad- 
vanced newspapers of the day in all parts of 
the repubiic. 

Our’beloved country isin the throes of the 
deadly serpent. Far more insidious and de- 
structive than the touch of war is the foul venom 
of a bad currency, and the suffering which has 
already ensued should be warning enough to us 
to get rid once and forever of the baleful poison 
of the greenback.” 





